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TO THE READERS

The idea to launch the Constitutional Studies Review was ad-
vanced by Prof. Boris Velchev, LL.D., President of the Constitu-
tional Court of the Republic of Bulgaria, during an informal dis-
cussion on the increasing importance of all aspects of public law,
primarily Constitutional Law, with a focus on the constitutional
jurisdictions’ role in that process at national as well as suprana-
tional and global level.

The conviction that clearly evolved in the course of the follow-up
debate was that if the Review is to provide a forum for the discussion
of the nuts and bolts of constitutionalism, it would be really valuable
to reach beyond the practical application of the constitutions to a
discussion of theories that drive constitutionalism and explain its
strengths and weaknesses. That is, the Review should be a forum to
discuss issues of general theoretical concern like migration of con-
stitutional ideas, globalization of Constitutional Law, and those that
relate to the boundaries of public law, the different aspects of the
public-private distinction in law and in legal systems with a focus
on the role played by constitutional justice in modern constitutional
democracies.

The Review is intended to provide a forum to discuss dif-
ferent aspects of a constitutional universe being mindful of key
methodological considerations, so as to allow conclusions that
go beyond the particular observations on the development of
constitutionalism and interaction of constitutional courts within
the broader transnational legal context in the 21 century.

By an Order of 7 March 2019 the Constitutional Court named
the Review, appointed the Editorial Board members and defined
the editorial policies.

To reach its goals the Review will support innovative scholar-
ship, promote critical perspectives and inspire traditional consti-
tutional law studies. The ambition will be to publish contributions
of the highest quality that promote our understanding of the in-
stitutions in constitutional democracies and the grounds of their




legitimacy, of the practices of constitutional self-government, ap-
proaches to constitutional jurisprudence and related issues.

The first volume is an outcome of the response to the ev-
er-increasing importance of Constitutional Law globally and is
extremely fortunate to carry contributions by leading scholars
from across the world, including incumbent presidents of consti-
tutional jurisdictions.

The Editorial Board gratefully acknowledges its debt to each
one of the prominent contributors to Volume I of Constitutional
Studies who agreed to present their new research work while we
do hope that we can rely on their collaboration in the future.

The scope of the Review is wide and encourages interdisci-
plinary constitutional law studies by members of the academia,
professors and law practitioners. The Editorial Board is confident
that the contributions will present diverse and appealing views.

We do believe that the Editorial Board’s intention to create
a vibrant, open-minded, inclusive and appealing platform for
scholars and practitioners which is dedicated to the advance-
ment of Constitutional Law will materialize.

To accomplish its mission Constitutional Studies will come
out in a printed as well as in an electronic version.

With wishes for success to Constitutional Studies!

The Editorial Board



CONSTITUTIONAL REVIEW FUNCTIONS
IN LIBERAL DEMOCRACIES

Evgeni Tanchev*

Types of Constitutional Review and Relationship
to Constitutional Review Functions

Constitutional provisions and legislative norms attribute con-
stitutional courts long lists of powers that are most often identi-
fied or regarded as functions. When constitutional court functions
are identified with powers, they vary considerably from country
to country in addition to the constitutional review of laws. Their
jurisdiction might include controlling electoral processes and can-
cellation of the elections, guaranteeing the autonomy of munici-
palities, policing the constitutionality of political parties or resolv-
ing criminal proceedings against high government officials.

Deciding on the conformity of international treaties before
ratification by the parliament with the nation state constitution
or judging the compliance of laws with the international treaties
already signed, ratified and enforced and the international cus-
tomary law principles consists of another particular set of issues
in the list of constitutional courts’ powers.

It should be emphasized that while the list of powers entrust-
ed to the constitutional courts are mistakenly treated for func-
tions, they are only means or weapons instrumental to carry out
the functions of judicial review of the constitutionality of laws.

Although the genesis and evolution of constitutional review
followed different patterns depending on the constitutional de-
sign and the legal family to which the particular institution that
was assigned to review the parliamentary legislation’s compliance
with the constitution belonged, they have shared the same set of
liberal democratic principles and values. Protection of the rule of
law starting with the constitutional supremacy and fundamental

* All opinions expressed herein are strictly personal.
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human rights has been the common denominator while the differ-
ence concerned paths of development, growth, logistics of enforce-
ment and quantity of the courts enforcing constitutional review.

Often the genesis and development of the institutionalized
patterns of constitutional review has been interpreted as a pure
intellectual exercise of judges and professors rather than as an
outcome of the essential features of Anglo-American (Anglo-Sax-
on) and !civil law systems. With no intention to diminish Chief
Justice John Marshall or Hans Kelsen's contributions in the area
of founding constitutional review, it seems that the legal family
context is somewhat more influential and is crucial to the content
and form of principles and agents of constitutional review intro-
duced. Both legal families attributed different roles to the judges
and legislators. Within the common law tradition, the law was
developed mostly by the judges finding the legal rule to reach a
judicial decision complying with justice in every concrete case.
By the system of precedent, the validity of the rule acquired nor-
mative meaning by applying it to identical cases and situations.

While in the United States since colonial times, judges were
trusted and held in high esteem, in Europe courts were viewed
with a great suspicion by the parliamentarians and officials in
the executive bodies.

Two premises were indispensable for the emergence of dif-
fuse decentralized incidental judicial review of the constitution-
ality of legislation - the system of precedent and courts of general
jurisdiction. Lack of these premises doomed to failure all efforts
to transplant the American system on the European soil.2 With-
in the civil law family, especially after the French revolution, the
system of positive legislation and general validity rulemaking was
affirmed, on one side, and different limitations on judge-made law

! For the Chiefjustice Marshall vigorosus defense of constitutional review
vested in the courts of general jurisdiction see the famous Marbury v. Madi-
son decision. According to Hans Kelsen who is acknowledged as a creator of
constitutional courts “The Constitution which does not establish a constitu-
tional court with the power to annul unconstitututional acts is a light that
does not shine.”, Staasgerichtsbaarkait in VVDStR, Berlin, 1929, vol.5, p.56.

2 See Louis Favoreu, Les Cours constitutionnelles, 1996 (Jlyn ®aBopso,
KoncmumyyuonHume csduauwa, Codus 2002, crp. 10-15).
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were devised and imposed, on the other.? The ultimate forms of
these were the prohibition for the judges to expound the laws, but
restrict themselves to enforcing it. This is known as “gramophone
justice” meaning that the judge is under the obligation to play the
record that has been produced by the legislator in concrete cases
and “telephone justice” when the executive put a pressure on the
court to achieve a beneficial decision by the court.*

To contain the positive legislator within the limits of the con-
stitution a negative one was needed and ordinary courts could
not be entrusted with this function since the judges of general
jurisdiction were themselves constrained by the parliamentary
statutes. Decentralized, diffuse review in the civil law system
would be inoperative for the lack of doctrine and practice of stare
decisis unifying the system by the rule of precedent. Thus, a spe-
cialized constitutional court had to be created and assigned ab-
stract posterior review of parliamentary statutes to ensure their
compliance with the constitution as the supreme law of the land.®

Today, the constitutional courts or other forms of constitu-
tional review are universally accepted as part of the European
constitutional heritage.® Scholars still argue whether it was due
to the popular sovereignty and democratic cravings rising from

3 Some attribute the genesis of centralized concentrated constitutional
review having jurisdictional monopoly over constitutional issues to legal
education in Europe, the role of career judges in deciding policy issues, the
merger of the executive and legislative power in the prime minister through
his position as leader of the party that has won the general elections, and the
recognition and protection of fundamental human rights, G.F. de Andrade,
Comparative Constitutional Law: Judicial Review, Journal of Constitutional
Law, vol.3, p. 977.

* F. Neumann coined the term phonograph or gramophone justice, see
F. Neumann, The Democratic and Authoritarian state, The Free Press, New
York, 1957, p. 38.

> For extensive treatment, see V.F. Comella, Constitutional Courts and
Democratic Values, Yale Univ. Press, London, 2006, p. 3-29.

¢ More than 80 % of the written constitutions around the world have spe-
cial provisions on constitutional review, see T. Ginzburg, The Global Spread of
the Constitutional Review - in: K. Whittington et al. (eds.), The Oxford Hand-
book on Law and Politics, Oxford University Press, 2008, p. 81.
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the grassroots or introduced by the political elites.” The latter
has been titled insurance model. By introducing judicial review,
it is a kind of a security investment protecting a former govern-
ing party when becoming an opposition one.?

Several types of functions might be distinguished among the
institutions for judicial or constitutional review. Functions might
be divided into universal ones, exemplified by all bodies entrust-
ed or recognized by the constituent power to control compliance
with the constitution, or specific ones, consisting of those partic-
ular institutions that have been assigned in some nation states to
be the guardians of the law of the land.

According to their nature, constitutional court functions
might be constitutional (legal) or socio-political. They might be
strictly national when entrusted by the nation state constitution
to the national courts or supranational if performed by supra-
national courts. Finally, they might be treated as manifest (in-
dispensable), implicit or surrogate when the bodies of constitu-
tional review act to compensate an institution that has not been
created by the national constituent authority, but exists in other
nation state constitutions.

Short List of Constitutional Court Functions

Any attempt to review the important functions of the consti-
tutional courts would include an enumeration without any claim
of producing an exhaustive list of them. It would be also counter-
productive to declare a priori which of them are more important
than the others or to propose a hierarchical structure of various
functions of the constitutional courts. However, between the func-
tions, two groups could be distinguished. The first group would
include functions common to all of the constitutional courts and
bodies entrusted with the review of constitutionality of laws.

7M. Schor, Mapping Comparative Judicial Review, Washington Univer-
sity Global Studies Review, vol. 7., 2007, p. 257-287 www.law.wustl.edu/
WUGSLR/Issues/Volume7_2/Schor.pdf.

8 T. Ginzburg, Judicial Review in the New Democracies, Constitutional
Courts in Asian cases, Cambridge University Press, 2003, p. 24-25.
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1. Constitutional courts have been recognized by the consti-
tution drafters to be the guardians of constitutional supremacy.
Constitutional courts perform the function of “supreme policeman”
of the Constitution. It seems that all of the constitutional court
powers are oriented in this direction. However, this is obviously
the case with the most typical of the powers - abstract control of
the constitutionality of laws having erga omnes effect. Where the
constitutional courts were established, abstract posterior con-
trol has been monopoly of the constitutional court though con-
stitutionality and constitutional conformity might be recognized
and, more than this, accepted by all other legal subjects until its
unconstitutionality would not be declared by the court.

2. Constitutional review has been the voice and guardian of
the constitution’s content as established by the constituent pow-
er. According to the classical democratic theory, the nation state
constituent power being an expression of popular sovereignty
creates the constitution and has no place in legislation, practical
executive government and adjudication of justice and deciding
cases by the courts. The constituent power does not disappear,
but assumes a latent status or it “falls into sleep”. It springs to life
and becomes active when the terms of the constitutional contract
need an amendment or the nation and its political elites have ar-
rived to political decision to adopt new constitution.” While be-
ing in a latent position, it is the constitutional court that voices
the exact meaning of constitutional provisions; it might interpret
them but staying within the limits of the founding fathers will.

Even the boldest judicial activist should accept that the con-
stitutional court’s interpretation might update the constitution-
al provisions, but it cannot amend or develop the constitutional
content beyond the will of the founders. The process of growth of
the constitution is not tantamount to constitutional amendment
which is a legitimate monopoly of constituent power as emana-
tion of popular sovereignty.

Within this function, the constitutional courts’ primary role
would be in voicing and preserving the content of the constitu-

° On drafting a constitution as an act of supreme political decision over
the type and form of political unity, see Carl Schmitt, Constitutional Theory,
Duke Univ. Press, 2008, p. 75-94.
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tion as established through popular sovereignty by the constitu-
ent power. Though it is generally accepted that division between
constituent and constituted powers is a monopoly belonging to
the civil law family firmly established since E. Sieyes, it should
be emphasized that in the American system it was stipulated as
a premise to the birth and enforcement of judicial constitutional
review by the court itself.!°

3. Constitutional Courts act as the ultimate judicial safeguard
of fundamental human rights. No doubt, this position of the
courts is cornerstone in the legitimation of judicial review of con-
stitutionality of laws. It was the status of the courts as guardians
of fundamental constitutional rights and liberties that defeated
the radical democratic opposition to review of constitutionality
of laws by judiciary. Parliaments are product of direct ascend-
ing procedural democratic legitimation through election and are
entrusted with the democratic will of the nation or majority of
the electorate. To this source of legitimation courts consisting of
judges that are never directly elected by the people bring their
constitutional legitimacy defending fundamental human rights
as alast and supreme national institution to protect human rights
and ultimate resort to defend constitutional freedom against an
encroachment on human rights by parliamentary legislation.

4 Constitutional courts act as border guards containing the
state institutions within the constitutional limits of their pow-
ers. This function of constitutional courts has been performed
though in different ways and forms with all of their constitution-
al powers.

5 Constitutional courts act as legal arbiters or agents of consti-
tutional and legal arbitrage resolving the conflicts. In this respect,
the status of the constitutional courts might be compared to the

10 The United Kingdom legal system with the principle of parliamentary
sovereignty respected should be considered to be an exception, for the idea
that there should be power above the parliament and beyond the reach of par-
liamentary amendment undermines the parliamentary sovereignty principle.
In the famous Marbury v. Madison decision, judicial review has been affirmed as
a safeguard ruling out the option that “the legislature may alter the constitution
by an ordinary act” Marbury v. Madison , 5.U.S. (1 Cranch), at 177.
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neutral power or pouvoir neutre described by B. Constant,'! and
attributed to the head of state conceived to be performing neutral
arbitrage to resolve, diminish, accelerate, prevent and mediate
institutional conflict or compromise an outcome beneficial to the
participants and the whole nation. In contrast to this position of
the head of state performing political arbitrage, the constitutional
courts exercise constitutional arbitrage, i.e., the conflicts between
the powers are resolved on the basis of and within the constitution.

6. Constitutional courts act as a counter majoritarian check
preventing despotic aspirations of majorities in government. In the
context of liberal democracy, courts perform the function of pre-
venting the majority from quashing the opposition by protecting
minority rights. Probably the most symptomatic of this function
has been the action of filing petitions demanding courts to rule
on the unconstitutionality of legislation by the parliamentary
minorities - parties or MP groups. With the introduction of the
individual constitutional complaint, individuals have an import-
ant source to veto tyranny of the majority that has overstepped
the constitution when their fundamental rights are abrogated by
parliamentary legislation adopted by the majority.

7. Constitutional Courts acting as a safety valve to decrease the
level of the social pressure and unrest, and to prevent the constitu-
tion and governmental system from self-destruction or destruction
by the violent extraconstitutional, extra parliamentary or illegal ac-
tion. One of the first explanations of the function of procedures,
devices and institutions acting as a safety valve belongs to N. Ma-
chiavelli long before constitutional review of legislation emerged.*?

11 B. Constant, Principle of Politics Applicable to All Representative Gov-
ernments - in: Political Writings, Cambridge Univ. Press, 1989, p. 183-194.

12 “To those set forward in a commonwealth as guardians of public free-
dom, no more useful or necessary authority can be given than the power to
accuse, either before the people, or before some council or tribunal, those cit-
izens who in any way have offended against the liberty of their country. A law
of this kind has two effects most beneficial to a State: first, that the citizens
from fear of being accused, do not engage in attempts hurtful to the State, or
doing so, are put down at once and without respect of persons: and next, that
a vent is given for the escape of all those evil humors which, from whatever
cause, gather in cities against particular citizens; for unless an outlet be duly
provided for these by the laws, they flow into irregular channels and over-
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Another approach by converting a political or extra parliamentary
violence into legal conflict one has been emphasized by A. De Toc-
queville.’® Instead of being resolved by violence on the streets, the
conflicting issue is given in the hands of the court to decide within
the constitution and with legal means. By this procedure, the de-
gree of social discontent is reduced from the melting pot of boiling
emotions and hostilities to impartial and universally accepted pro-
cedures by people and institutions where the decision is worked
out based on reason with rational arguments.

Without any claim of all-inclusive enumeration, a list of spe-
cific constitutional courts functions would include:

1.Constitutional courts act as harmonizers of national consti-
tutional and supranational values, principles and norms and re-
solving conflicts between national and supranational legal orders
and institutions. In the context of multilevel constitutionalism,
constitutional courts harmonize the relationship between na-

whelm the State. There is nothing, therefore, which contributes so much to
the stability and permanence of a State, as to take care that the fermentation
of these disturbing humors be supplied by operation of law with a recognized
outlet”. In respect of this incident I repeat what I have just now said, how
useful and necessary it is for republics to provide by their laws a channel
by which the displeasure of the multitude against a single citizen may find a
vent. For when none such is regularly provided, recourse will be had to irreg-
ular channels and these will assuredly lead to much worse results. For when
a citizen is borne down by the operation or the ordinary laws, even though he
be wronged, little or no disturbance is occasioned to the state: the injury he
suffers not being wrought by private violence, nor by foreign force, which are
the causes of the overthrow of free institutions, but by public authority and
in accordance with public ordinances, which, having definite limits set them,
are not likely to pass beyond these so as to endanger the commonwealth.” -
“Discourses on the first decade of Titus Livius by Niccolo Machiavelli, citizen
and secretary of Florence”, translated from the Italian by Ninian Hill Thom-
son, State electronic classics, Chapter VII, www2.hn.psu.edu/.../machiavelli/
Machiavelli-Discourses-Titus-Livius.pdf.

13 “The influence of legal habits extends beyond the precise limits I have
pointed out. Scarcely any political question arises in the United States that is
not resolved, sooner or later, into a judicial question.” - Alexis de Tocqueville,
Democracy in America, Volume I, Chapter XVI, Causes which mitigate the tyran-
ny of the majority in the United States, Vintage books, New York, 1945, p. 290.



CONSTITUTIONAL STUDIES, Volume I

tional and supranational values and resolve conflicts between
different constitutional orders.

2. Constitutional judicial review of parliamentary legislation has
been considered as a structural check on governmental power pro-
ceeding out of, or contrary to, the constitutional limitations on enu-
merated powers of the institutions. Though situated outside any of
the classic branches of constituted powers of legislative, executive
and judiciary powers, constitutional courts can be important checks
on arbitrary powers and on despotic government as a whole.

3. Constitutional review of parliamentary legislation performs
the function of appeal, and resort to constitutional review to pro-
tect constitutional rights, which has been entrenched in some con-
stitutions itself, is a fundamental human right, especially where
individual complaint has been provided or through the indirect
access to the constitutional courts.™

4. Constitutional courts exercise transforming functions when
updating the constitution and providing the growth of the consti-
tution or, in T Jefferson’s words, the constitution should belong to
the living and not to the dead.’ Providing new interpretation of the
constitutional provisions in the context of new generations might
be instrumental to avoiding the textual constitutional amendment
by the constituent power. This function of constitutional review
might be indispensable to avoiding gridlocks, especially in coun-
tries with rigid constitutions. It might be instrumental to reduce
the cost of the formal constitutional amendment through the cum-
bersome procedure of election and activity of constituent assembly.

5. Constitutional courts might play a substitute (surrogate) or
compensating role for the lack of a second chamber of parliament,
especially in impeachment trials in those countries where the con-

1* See the Venice Commission special report on the individual complaint
CDL-AD(2010)039rev Study on individual access to constitutional jus-
tice - Adopted by the Venice Commission at its 85th Plenary Session (Venice,
17-18 December 2010) on the basis of comments by Gagik Harutyunyan
(Member, Armenia), Angelika Nussberger (Substitute Member, Germany),
Peter Paczolay (Member, Hungary).

15 The basic meaning of the famous quotation has been stated in its
absolutist form, the earth belongs to the living not to the dead, T. Jefferson’s
letter to ]. Madison of September 6, 1789 - in: M. Peterson (ed.), The Porta-
ble Thomas Jefferson, Viking press, New York, 1975, p. 444-451, 450.
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stitution provides for an impeachment trial while establishing uni-
cameral assembly.

6. Constitutional courts are ultimate arbiters of the legality of
the elections and constitutionality of political parties when they
are assigned by the constitution and entrusted with powers in
those areas.

7. Constitutional courts perform the function of a criminal ju-
risdiction concerning crimes of high government officials with ef-
fective sentencing power in the case of finding them guilty if the
respective nation state constitution has explicitly provided for this.

Modern (Contemporary) Context of Constitutional Court
Functions in the National and International Spheres

With the triumph of constitutional democracy during the last
decades of the 20" century, the rule of law has become a com-
mon denominator among the principles entrenched in the new
constitutions.

Besides the traditional obstacles, practical enforcement of
the rule of law or Rechtstaat has had to cope with new challenges
which affect the functions of the constitutional courts.

Three of them deserve special attention.

In the emerging democracies, constitutional design of the
Rechtsstaat confronts underdeveloped legal culture on the part
of the rulers and the ruled. Due to the lack of active civil society
and perceptions like legal nihilism and fetishism, the living rule
of law is abundant with unenforceable provisions and ineffective
law enforcement. These defects of the rule of law might be cured
gradually, and their treatment might take generations that have
lived their life in a constitutional democracy.

One of the most fascinating events in the contemporary glob-
al age is the emergence of multilevel constitutionalism. Consti-
tutional monism of the nation states is supplemented with the
supranational constitutional dimension by gradual constitution-
alization through establishing international and European stan-
dards of constitutional democracy. Within the European context,
two variously shaped and encompassing different sets of nation
member states supranational constitutional streams evolve - the
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Council of Europe, the ECHR and the jurisprudence of the Euro-
pean Court of Human Rights, on the one side, and the EU consti-
tutional order for its member states, on the other side.

In contrast to federations, multilevel constitutionalism is not
hierarchically structured like supremacy of the nation state con-
stitutions within the national legal system. For the time being and
in the foreseeable future, integration through law and economic
integration have not brought the emergence of a European super
state, and neither would the EU be transformed into an omnip-
otent statal entity identical to that of the nation states. Primacy
of EU law and the validity of EU standards will be guaranteed
not by supremacy of a written formal supranational constitution,
but rather by contrapunctual constitutionalism where conflicts
between the constitutional orders and harmony is achieved by
the same democratic constitutional values and principles shaped
by the common European constitutional heritage after the West-
phalian peace treaty.

Like in contrapunctual music, harmony is achieved only if
different melodies are composed in one key so contrapunctual
constitutionalism resolves and avoids conflicts by foundation of
the national and supranational levels on the same set of demo-
cratic constitutional values and principles with the each one be-
ing modified and adapted to its respective constitutional orders.

In constitutional pluralism, the rule of law transcends the
Rechtsstaat and the rule of law within the national legal system
which is supplemented by the rule of law beyond the nation state
on the supranational and international law level. The conflicts
between different legal orders are unavoidable, but the mecha-
nisms for their resolution are built, negotiated and agreed upon
in order to peacefully overcome them.

Perhaps it might be appropriate to draw a comparison with
M. Maduro’s concept of hierarchy within contrapunctual constitu-
tionalism and legitimacy within the national, EU and global con-
stitutionalism. In our contemporary globalized age, constitution-
al pluralism is at a stage where separate constitutional locations
have reached a different level of hierarchy within the legal order.
The weakest of all has been the global constitutionalism where
different currents mark the emerging priorities of governance and
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the legal order. In contrapunctual constitutionalism, harmonizing
the different loci of constitutionalism should be done in a harmo-
nious manner. Harmony, however, would require certain premis-
es to be observed. For example, simultaneous melodies in music
should be performed within one key and should not be sung in
a capella or in a cannon fashion. Hierarchies and legitimacies in
national, EU and global constitutionalism should be built on the
consensus concerning some democratic values and should not be
aimed at repetition, although with a different consequence. '°
The heterogeneity of governance modes in the EU requires
the use of all avenues of legitimacy available to the various
modes of governance.!” One should not fear that in this way com-
plex and differentiated legitimacies will be the result. EU citizen-
ship, which is not intended to destroy national citizenship, has,
moreover, been introduced, and is based on national citizenship.
The fundamental rights belonging to EU citizens are not meant to
impair the citizens’ rights provided in the nation state constitu-
tions, but to guarantee more opportunities for EU citizens.!® Mul-
tilevel recognition and protection of human rights are probably

16 See for contrapunctual constitutionalism, M. Maduro, Europe and the
Constitution: What if this is as Good as it gets? - in: ].H.H. Weiler and M. Wind
(eds.), Rethinking European Constitutionalism (Cambridge, Cambridge Uni-
versity Press 2000). Also available at: <http://www.umich.edu/~iinet/euc/
PDFs/2002%20Papers/Maduro.PDF>.

7See R. de Jonghe and P. Bursens, ‘The Quest for more Legitimacy in the
EU as a Multilevel Political System’ (Paper for ECPR Congress in Edinburgh
28 March - April, 2003) available at: <http;// www.clingendael.nl/library/
litlijst/ litlst2004.1/European.integration.pdf>.

18 Admitting that EU citizenship actually exists based on the prerequisite
of citizenship of one of the member states of the Union automatically means
the direct participation of EU citizens, thereby creating input legitimacy, but
this should not be seen as more valuable or impairing the indirect or output
legitimacy of intergovernmentalism; as within the nation state this is built on
the direct participation of the people in government elections. Therefore the
conclusion that there should be a prevalence of one mode of legitimacy in the
EU above all others seems to be somewhat misleading. Within different EU gov-
ernance methods various types of legitimacy will undoubtedly prevail. For ex-
ample, intergovernmental legitimacy will be based on indirect and output legit-
imacy, while direct and input legitimacy will normally develop more efficiently
at the supranational level of community and federal methods of integration.
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the soundest legitimacy-building factor for supranational gover-
nance facilitating the interaction of different entities of multilevel
governance forming the contemporary constitutional pluralism.

Terrorism and transnational crime pose the most formidable
threat to the rule of law in contemporary constitutional democ-
racies. The constitutional democracies confront the dilemma that
they have to preserve and protect the principle of the rule of law
and constitutional democracy with the established procedures
and instruments of the rule of law from individuals or groups
that do not recognize the very fabric of the principle but aim
to destroy democratic societies built on the rule of law. Indeed,
there has not been agreement between scholars and politicians
on the content of terrorism; neither has been a legal definition of
this term in any international law instrument. However, consid-
ering some of their implications, terrorism and the rule of law
are diametrical opposites. While on the one side of the antinomy
lie values like predictability, security and legitimate expectations
of people, on the other side, the goals are to be achieved by intim-
idation, fear, insecurity and unexpected harms to physical per-
sons in order to exert pressure on government. While the con-
stitutions and the rule of law aim to limit coercion and resolve
conflicts peacefully, terrorism and transnational crime resort to
unlimited coercion in order to achieve their goals.!® The rule of
law is a universal and integral principle, and once it is suspended
or restricted, violence to the criminals without observing a fair
trial, the presumption of innocence etc., the guarantee that the
government and law enforcement would not become criminals
themselves, standing on one and the same path with the crimi-
nals, will wither away. Leaving the rule of law ground to protect
it though legitimated by the reason of state, constitutional dicta-
torship or limited emergency formulae transforms the law en-
forcement into criminal activity. Constitutional democracies and

1% One of the best liberal definitions of constitutionalism emphasizing the
constitutions role as frame of government was offered in the second half of
the 19th century in the United States by John Potter Stockton “The consti-
tutions are chains with which men bind themselves in heir sane moments
that they may not die by a suicidal hand in the day of their frenzy”, J. E. Finn,
Constitutions in Crisis, Oxford University Press, 1991, p. 5.
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the principle of the rule of law seem to be ill equipped to defend
themselves against terrorist and international crime threats with
the legal means of peaceful conflict resolution.

Models of Implementation of International Norms
in the National Legal Order and the 1991
Bulgarian Constitution

The classical principle of constitutional supremacy is as-
suming new dimensions with the development of the relations
between the national legal systems and the supranational legal
orders in contemporary globalized world.

Modern democratic constitutional states recognize the prima-
cy of international law principle. The systems implementing trea-
ty obligations however are different due to the choice of monism
or dualism in the national constitutions.?’ Generally, incorpora-
tion of the treaties provisions follows two types of procedures.?!

According to the dominant monistic system in Europe, the in-
ternational treaty becomes an integral part of the national law af-
ter having been ratified. Under dualism, implementation of trea-
ties can take place not by ratification but by drafting a special law
or by amending the existing national legislation.

Comparative analysis of European systems demonstrates an-
other type of difference due to the position of the internation-
al treaties in the national legal order. In some countries, such as
Belgium, Luxembourg and the Netherlands, the international
treaties provisions have a supranational effect and stand above

20 See for different legal orders in dualistic system and integrating the both
legal orders in monism, M. Kumm, Towards a Constitutional Theory of the Rela-
tionship between National and International Law International Law Part I and 1],
National Courts and the Arguments from Democracy, p. 1-2, wwwlaw.nyu.edu/
clppt/program2003/readings/kumm1and2.pdf; L.Wildhaber, Treaty-Making
Power and the Constitution, Bazel, 1971, p. 152-153.

2 P, van DijK, G., J. H. van Hoof, Theory and Practice of the European
Convention on Human Rights, Boston, 1990, 11-12; A. Drzemczewski, Eu-
ropean Human Rights Convention in Domestic Law, Oxford, 1985, p. 33-35;
E. Wagnerowa, Direct Applicability of the Human Rights Treaties in The Status
of International Treaties on Human Rights, Collection Science and Technique of
Democracy, N 42, Council of Europe Publishing, Strasbourg, 2006, p. 111-127.
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the legal system superseding the authority of constitutional
norms. According to the constitutional practice of other coun-
tries, such as Austria, Italy and Finland, the treaties, having been
ratified with parliamentary supermajority vote, have the same
legal binding effect as constitutional provisions.

The third type of implementation of treaty obligations under
the monistic system in Europe places them above the ordinary
parliamentary legislation but under the national constitutions
according to their legally binding effect. This is the current prac-
tice in Bulgaria, Germany, France, Greece, Cyprus, Portugal, Spain
and others. In the Czech Republic, Lichtenstein, Romania, Rus-
sia, and the Slovak Republic, only the treaties relating to human
rights stand above the ordinary legislation.?

The 1991 Bulgarian Constitution proclaims primacy of inter-
national law treaties which have legally binding effect and super-
sede the conflicting provisions of the national legislation. Under
the monistic approach, international treaties, constitutionally
ratified, promulgated, and having come into force in the Republic
of Bulgaria, are a part of the domestic law of the country. They
take precedence over any conflicting legal rules under the do-
mestic legislation. The Constitutional Court of the Republic of
Bulgaria in an interpretative ruling has extended the validity of
this constitutional provision, i.e. Article 5, paragraph 4, to include
all the treaties which were signed before the entry in force of the
Constitution if they fulfill the requirements of that provision.??

22 C. Economides, The Elaboration of Model Clauses on the Relation-
ship between International and Domestic Law, The European Commission
for Democracy Through Law, Council of Europe, 1994, p. 91-113, 101-102;
L. Erades, Interactions between International and Municipal Law, TM.C.
Asser Institute — The Hague, 1993; The French Legal System: An Introduc-
tion, 1992, p. 45; see . ®po.aiin, Esponeiickama KoHeeHyus 3a npasama
Ha 4ogeeka kamo obujecmeeH ped 8 Eepona, Codusi, 1994, ctp. 32; see also
JI. Kynuues, [Ipusazavemo Ha Esponelickama KOH8eHYUs 3a hpasama Ha
uogeka 8 6612apCcKUsl npaseH ped, cil. ,3akoH", 6p. 2, 1994, ctp. 3-25.

2 Article 5 of the Bulgarian 1991 constitution provides:

(1) The Constitution is the supreme law, and no other law may contra-
dictit.

(2) The provisions of the Constitution shall have direct applicability.
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Interpretation of Article 85, paragraph 3, and Article149, para-
graphs1 and 4, in connection with Article 5, paragraph 4, makes
apparent that the 1991 Bulgarian Constitution has situated trea-
ties only second to the Constitution itself, but above all the national
legislation.?* Thus, the primacy of international law has complied
with the requirements of Article 2 of the United Nations Charter
respecting the nation state sovereignty.?®> The process of imple-
menting a treaty is different from interaction between the EU legal
order and EU member states’ legal systems. Due to the transfer of

(3) No one may be sentenced for any action or inaction that was not legal-
ly provided for a crime when it was committed.

(4) International treaties, constitutionally ratified , promulgated, and
having come into force as for the Republic of Bulgaria, shall be a part of the
domestic law of the country. They shall take precedence over any conflicting
legal rules under the domestic legislation.

(5) All the normative acts shall be promulgated. They shall come into
force three days after their promulgation, unless other period of time shall be
stipulated therein.

The Constitutonal court ruled that the legal effect of treaties signed and rat-
ified before 1991 Constitution entered in force is determined by the regime that
was in effect at that time and especially according to the requirement for their
publication. The treaties are part of the Bulgarian legal system if they are pub-
lished or if there was no requirement to be published. If they are not published
they do not have primacy to the contravening provisions of the national legisla-
tion. They might acquire the superseding effect over the contravening norms of
Bulgarian legislation from the moment of their official publication. See MoTuBHM
Ha Pemenne N 7 ot 1992 . mo k. A. N 6 1992, /IB, N2 56, oTr 1992 1.

24 Article 85. (3) stipulates that the signing of international treaties that
require constitutional amendments must be preceded by the passage of such
amendments. Under Art.149.(1), 4 The Constitutional Court rules on the con-
sistency between the international treaties signed by the Republic of Bulgaria
and the Constitution, prior to their ratification, as well as on the consistency
between the laws and the universally accepted standards of international law
and the international treaties to which Bulgaria is a signatory; The Constitu-
tion and the Participation of Bulgaria in international agreements, edited by E.
Konstantinov, Sofia, 1993; G. Tisheva, I. Muleshkova, Relations between the
domestic legislation of the Republic of Bulgaria and the international human
rights standards, the Human Rights magazine, Issue No. 1, 1997, p. 4-9.

25 The supranational, direct, immediate and horizontal effect of EU law is
provided by the proposed EU clause in the constitution providing for transfer
of sovereign powers to the EU and its institutions.
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sovereignty, provisions of EU law prevail over the national consti-
tutional norms and have legal binding effect. That is why imple-
menting the international treaties bears no similarity to the obli-
gation to comply with the acquis communautaire in adapting the
national constitutions and approximation of legislation in order to
provide supranational, direct, immediate and horizontal effect of
primary and institutional EU law.?®

The 1991 Bulgarian Constitution incorporates both function-
al and institutional guarantees for maintaining its supremacy.
The democratic principles of popular sovereignty, separation of
powers, political pluralism and the rule of law are designed to
assure constitutional supremacy in the functioning of the consti-
tutional government. The specialized, concentrated, abstract and
posterior review by the Constitutional Court is a constitutional
guarantee for the supremacy of the Constitution.

The issue of the status of the international instruments on
human rights has been extensively treated by the European Com-
mission for Democracy Through Law (Venice Commission) of the
Council of Europe.?”

Multilevel constitutionalism affects constitutional courts and
he functions they perform in many ways. Here, I will limit myself
on the functional performance and interaction between the con-
stitutional courts and their functions.

Supranational courts do not form another tier or instance in
the system of courts; neither do they constitute another level of
constitutional courts, though there are issues in their jurisdiction

26 These undoubted characteristics of the European law were formulated
by the European Court of Justice as early as the beginning of the 1960s, - CJEC,
5. 2.1963,, en Expeditie Onderneming van Gend & Loos v. Netherlands Fiscal Ad-
ministration, 26/62; CJEC, 15.7.1964, Costa v. ENEL, 6 /64. See in detail E. Stein,
Lawyers, Judges and the Making of a Transnational Constitution, American Jour-
nal of International Law, vol. 75, January 1975, N 1, p. 1-27; P. Pescatore, The
Doctrine of Direct Effect, European Law Review, 8, 1983, p. 155-157; J. Weiler,
The Community System: the Dual Character of Supranationalism, Yearbook of
European Law 1, 1981; A. Easson, Legal Approaches to European Integration in
Constitutional Law of the European Union, F. Snyder, EUI, Florence, 1994-1995.

27 See The Status of International Treaties on Human Rights, Collection
Science and Technique of Democracy, N 42, Council of Europe Publishing,
Strasbourg, 2006.
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that are common to the national constitutional courts. The Euro-
pean Court of Justice and the European Court of Human Rights
have brought structural and functional changes in the perfor-
mance of national courts and even more substantially to the con-
stitutional courts?®

No doubt, the primary and most important effect of the su-
pranational European courts has been the strengthening of the
Union legal order and securing Europe as a legal space where hu-
man rights in the ECHR and political interaction in the Council of
Europe form the current shape of regional cooperation between
the nation states and their peoples in Europe.

However, the main effect on the judicial protection of rights
and on the functions of the constitutional courts should be traced
in the direction that the supranational courts directly interact
with national courts, on one side, and with the constitutional
courts, on the other. Two trends might be observed in constitu-
tional review in Europe within the relationship of European su-
pranational and national courts, after the jurisprudence of Euro-
pean Court of Justice and the European Court of Human Rights
has empowered the ordinary courts and judges in a way that they
might undermine the role of the constitutional courts to review
national legislation. On the one hand, jurisprudence of the supra-
national European courts has centralized the system of review of
legislation within their own jurisdiction and interpretation of EU
law and ECHR. On the other hand, especially after the Simmen-
thal revolution, the system of judicial review in the nation states
in Europe that have opted for centralized concentrated posteri-
or and abstract review by specialized constitutional courts has
been to some extent decentralized by introducing judicial review
of legislation by the national ordinary courts for compliance with
EU law or the ECHR in a concrete incidental manner in concrete
cases with the decision’s validity inter partes.

28 For extensive treatment, see V. F. Comella, Constitutional Courts and
Democratic Values, Yale Univ. Press, London, 2006, p. 123-128.



KOHCTUTYLIMOHHBIM KOHTPOJIb
B COBPEMEHHOM MHUPE:
OIIbIT KASAXCTAHA

K. A. Mamu

B yTBepxJeHHUU UJeil BepXOBEHCTBA IpaBa BaXXHYH pOJib
WrpaKT OpraHbl KOHCTUTYLMOHHOTO KOHTpoJA. UX pellieHUs
MO3BOJISIOT OCMBICJUTD U MPABUJIbHO MOHATH MOJI0XKEHUS KOH-
CTUTYLMH, 00eCleYrBalOT NIPUOPUTET U MpsMOe JeNUCTBUE ee
HOPM Ha BCeX TEPPUTOPUH CTPAHBI.

BbINOJIHSASL CBOIO MUCCHIO, OHA CIIOCOOCTBYIOT KOHCTUTYIIH-
OHaJsIM3aLMu Bcex chep obLecTBa U rOCyAapCTBa, YCTaHABJIU-
BalOT OCHOBHbIE NPUHIMIBI Pa3BUTHS 3aKOHOAATeJbCTBA, 06e-
CIEeYUBAIOT 3BOJIIOIMI0 [PAaBOBOU CUCTEMbI B COOTBETCTBUU C
0011eNPU3HAHHBIMU I[€HHOCTSIMU.

KopHM MHCTUTYTa KOHCTUTYLUOHHOTO KOHTPOJISI UCTOPH-
YeCKU yXOJSAT B KOJIOHUAJNbHOE MPOIJIoe — K JIeATeJbHOCTH
cyae6Horo koHTpoJss TakiHoro CoBeta BennmkoGpuTaHuu, ocCy-
1eCTBJISIBILETO MPOBEPKY HOPMATHUBHbBIX aKTOB KOJIOHHAJIbHbBIX
BJIaCTe Ha COOTBETCTBHE 3aKOHO/IATEbCTBY METPOIOJIHU.

B CIIA oH nosBuica B 1803 roay. Bepxosusiii Cyg CHIA no-
CTaHOBUJI, YTO JIFOOOU Ipyroi 3aKOH CTPaHbl, IPOTHUBOpeYaluii
KoHCTUTY1IMH, MOXKET ObITh MPU3HAH HEKOHCTUTYIIMOHHBIM. Jl0
NepBOU MUPOBOM BOWHEI el NOC/IeJ0BaIM HEKOTOPbIE eBpONeit-
ckue ctpaHbl — HopBerus, ['penus, lliBeiinapusi.

B 1920 rogy KOHCTUTYIIMOHHbIE CY/bl ObLIX CO3/1aHbI B AB-
ctpuy, YexocsoBakuuy, nosxe B Ucnanuu, l'epmanuu u Upnian-
Jur. KOHCTUTYLIMOHHAs ICTULUSA CTajla aKTUBHO Pa3BUBATbCS
BO BTOPOU MOJIOBUHE MPOIIJIOTO BeKa. ITOMY CIIOCOOGCTBOBAJIU
KOPEHHOUW TMepecMOTp MNPEXHUX KYJbTYPHO-HPABCTBEHHBIX
LIleHHOCTeMH.

B yactHocTH, nocsie BTopoit MUpPOBOY BOMHBEI B LIeJISIX HEJIOMY-
LleHUs B JAajIbHeNIleM BONMUIOLIMX HAapyLIeHU! IpaB yesJI0BeKa U
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rapaHTUPOBAaHHS BEPXOBEHCTBA IIpaBa MHCTUTYThl KOHCTUTYIHU-
OHHOM I0CTUIIMH ObLIM 06PA30BaHbI B Psijie eBPONENCKUX CTPaH.

C pacmazoM COBETCKOIr0 peXMMa TaKue roCyJapCTBeHHble
CTPYKTYPbI ObLIM CO3/JaHbl IOYTH BO BCEX OBIBIIMX PecHy6Jiu-
kax Cor3a. PopMHUpysT HOBYIO TOCY/IapCTBEHHOCTh, OHU B3SJIH
KYPC Ha CTPOUTEJbCTBO AEMOKPATUYECKOT0 U IPAaBOBOTrO roCy-
JlapCTBa, OMUPASICh HA JIydIllMe JJOCTHXKeHUS [[UBUJIU3alUU.

B MUpOBOU NpaKTHKE BBIAEASIOT TPU MOJENTU KOHCTUTYLU-
OHHOTO KOHTPOJISl: aMePUKAHCKY0, KOHTUHEHTAJbHYIO U CMe-
[IaHHYO.

B ameprkaHCKOM MO/ie/Id KOHTPOJIb OCYIIECTBJISIETCS B paM-
Kax MpaBOCYAUs CyAaMU OOILeN IOPUCAUKIHU.

KoHTHHEHTa/bHAsA MO/JieJib TNpeJycMaTpPHUBAET CO3/JaHUE
CrelUaJM3UPOBAaHHbIX OPTraHOB, OPTraHU3alMOHHO BXOAAIIUX
B Cy[ebHYI0 CUCTEMY WJIM He SIBJSIOIIUXCS ee 4acThlo, U pac-
CMaTPUBAKIIUX TOJBKO KOHCTHUTYI[MOHHO-IIPAaBOBblEe BOIMpPO-
cbl. CenyaJucThbl YKa3blBalOT HA JiIB€ PA3HOBU/IHOCTH JITaHHOU
MOJZieJIM: a) aBCTPUKCKYIO, KOT/Ja KOHCTUTYIMOHHbIE BOMPOCHI
paccMaTpUBAOTCSA KOHCTUTYIMOHHBIMU cyaamu (Mrtanus, Uc-
nanus, OPT, Boarapusd, Poccusi, MosioBa, Typius u pyrue), v
6) ¢paHIy3CKYy10, OCHOBBIBAOILYIOCA Ha MoJeau KoHCTUTyIu-
oHHoro CoBerTa.

CMelllaHHAsA - KOHTHHEHTaJbHO-aMEpPUKAHCKasA — MOJeJb
COJIEPKUT B cebe 3/IeMeHThbl [IByX OCHOBHBIX MoOJeJsiei: KOH-
TPOJIbHbIE MOJHOMOYUS KOHIIEHTPUPYIOTCA Y KOHCTUTYIMOH-
Horo uiau BepxoBHoro Cy/ia, HO 0JJHOBPEMEHHO BCe OOGBIYHBIE
CYZbl TaK:Ke HaleJISII0TCsI TOJIHOMOYUSIMU B IaHHOM cdepe.

UcTopusi BO3HUKHOBEHHS] UHCTUTYTa KOHCTUTYIIMOHHOTO
KOHTpOJIg B Ka3zaxcTaHe B COBpeMeHHOM MOHUMaHUH BEJIET OT-
cuet c pacnajia CoBeTckoro Coro3a 1 06peTeHHsI He3aBUCUMOCTH.

Ee Hayasio cBs3aHO ¢ BHeceHHMeM B 1989 roay fonoJsiHeHUA
B KoHctutynuio Kasaxckoit CCP, mpepycMmaTpuBaroliero yd-
pexaenve KoMHuTeTa KOHCTUTYLLMOHHOTO HaZJ30pa, KOTOPBIH,
0/IHAKO, He 6bLJ co3/iaH. [lo31Hee KOHCTUTYIIMOHHBIM 3aKOHOM
Pecny6sinku Kazaxcran ot 16 seka6ps 1991 roga «O rocyaap-
CTBEHHOU He3aBUCUMOCTH Pecny6sinku Kazaxctan» 6b1i10 ycTa-
HOBJIEHO, UTO BBICIIUM OpPraHOM CyAe6HOM 3anuTbl KoHCTUTY-
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nuu saBjasetcs Konctutyuuonasiit Cyn Pecniy6inku KazaxcraH.
JdtoT opraH 6b11 U36paH BepxoBHbiM CoBeTOM Pecny6iivku 2
vtoJig 1992 roaa v ocylecTBJIsSIJI KOHCTUTYLUOHHbIA KOHTPOJIb
no ceHTsA6pb 1995 roxa.

B npepmer koHTpossa KoHctutynuonHoro Cyza BXoAuau
HOpMaTHUBHble akTbl BepxoBHoro CoBeta, [IpesugenTta, Ilpa-
BUTEJIbCTBA, @ TaKXXe MUHUCTEPCTB U MHBIX TOCYapCTBEHHbBIX
OpraHoB, a TaKXXe He BCTYNUBIINE B CUJIY MeX/AyHapoJHble [0-
rOBOPBI U UHbIe 00513aTe1bCcTBA Pecnyb1uKu.

JloBOJIbLHO HMIMPOKUHN KPYT CyOG'BEKTOB MOIJIM 06paliaThCcs B
KoHnctutyuuonusiii Cy/. B Hauasie oH MOT BO30YAUTH KOHCTUTY-
LJMOHHOE IIPOM3BO/CTBO 10 COOCTBEHHON MHULMaTUBe. O HAKO
B IOC/IEYIOIEM TaKOe PaBo ObLJI0O OTMEHEHO.

Koncrutynusa Kasaxcrana, npunsaTas 30 aBrycra 1995 roja,
y4pe/ua HOBbIM OpraH KOHCTUTYLIMOHHOIO0 KOHTpoJd — Kon-
ctutynuoHHblii CoBeT Pecny6sinku Kazaxctad. OH 6b11 cdop-
MUpoBaH B peBpasie 1996 roaa.

OcHoBHOe npesHa3HadyeHHe CoBeTa — obecneyeHUe Bepxo-
BeHCTBa KoHCTUTYIIMU Ha Bcel TeppuTopuun Pecny6anKHy.

KaszaxcTaH fiBAsieTc eAUHCTBEHHBIM TOCyapCTBOM Cpeau
CTpPaH NOCTCOBETCKOTO NMPOCTPAHCTBA, I/le KOHCTUTYLIMOHHBIN
KOHTPOJIb OCYLIeCTBJISAETCA KBa3UCYAeOHBIM IOCy/JapCTBEHHBIM
OpraHoM, He BXOJSIIMM B TPaJWMLIMOHHbIE BETBU BJIACTH.

KoncrrutynuoHnusiii CoBeT COCTOUT U3 ceMU 4seHOB. [Ipes-
cenaresb U /iBa 4wieHa CoBera Ha3HavawoTcd [Ipesupentom Pe-
cny6JIMKH, N0 /iBa 4JeHa Ha3HA4alTCsd COOTBeTCTBeHHO CeHa-
TOM U MaxkusimcoM [lapsiaMmeHTa CpoKoM Ha 11ecTh JieT. [los10BuU-
Ha 4wieHoB CoBeTa 06HOBJISIETCS KaXK/ible TpU rosa. Kpome toro,
N0KM3HeHHbIMU 4ieHaMu KoHcTuTyuuonHoro CoBeTa sBJISOT-
cd 1o npasy 3kc-Ilpe3npeHTs! Peciy6inku.

KoHCTUTYIIHOHHOE POU3BOJICTBO MOXKET ObITh BO36YK/AEHO
o obpareHusaM [IpesugenTa, [Ipeacenareneii [anar [lapiamen-
Ta, He MeHee OJHOM IATOM YacTHU OT OOILero YMucaa JernyTaToB
[lapsiamenTa, [IpeMbep-MuHucTpa Pecniy6/iMKH, a Tak»kKe Cy/10B.

B cooTtBeTcTBUU cO cTaThel 72 KoHcTuTyuuu KoHcTUTynu-
oHHBbIA CoBeT pellaeT BONPOCHI O IMPAaBUJIBHOCTU NPOBeJEeHUs
BbIGOpOB [Ipe3usenta Pecny6siuky, JienytaTtoB [lapsiameHTa u
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poBeJleHUsl pecny6JMKAaHCKOro pedepeHiyMa; paccMaTpyUBaeT
Jo noanucanusd [IpesangeHTOM NpuHATHIEe [lapJiaMeHTOM 3aKOHBI
Ha ux cooTBeTcTBUe KoHcTuTyuu Pecny6iMky; paccMaTpyBaeT
[0 paTUPUKALUU MeXAYHapoAHble JIOTOBOPbI PECNyOJMKU Ha
cooTBeTCcTBUE UX KoHCTUTY1IMY; flaeT opuliMaibHOE TOJIKOBAaHUE
HOpM KOHCTUTYLMH; JaeT 3aKJII0UeHHe B CIy4asx pacCMOTPeHUs
[lap;laMeHTOM BONPOCOB O JOCPOYHOM OCBOOOXK/IEHUHU UJIU OTpe-
IIeHUHU OT J0/DKHOCTHU [Ipe3nienTa Peciy6mku.

[IpoBepsss KOHCTUTYLHUOHHOCTb NPHUHATHIX [lapsaMmeHTOM
3aKOHOB /10 UX nojnucaHus [IpesnsieHToM, a TakKe MeXx/AyHa-
poAHBIX loroBopoB Pecny6suku o patudukanuu, KoHctury-
nyMoHHbIA CoBeT obecneyrWBaeT COOTBETCTBHE 3aKOHOJAATeJb-
ctBa KoHcTuTyuu Pecniy6iuku.

B paMkax opuLHaJbHOIO TOJKOBAHUSI KOHCTUTYLMOHHBIX
HopM CoBeT BBIAABJISAET U PAaCKpPbIBAeT UX NOTEHLMaJl, HesIBHbIU
Y CKPBITBIM CMBICJI, COAEpKaLUICA B IPUHLUIAX, HOPMaX U I0-
JnoxeHUsAx KoHcTutyyuu.

BaxxubiM pewenveM KoHctuTynuonHoro CoBeTa BbICTyMa-
0T eXXeroJlHO HampaBsJisieMble B [lapsameHT Pecny6/vku mo-
C/IaHUA 0 COCTOSIHUU KOHCTUTYLLIMOHHOW 3aKOHHOCTH B CTpaHe.
B Hux KoHcTuTyuuoHHbl CoBeT aHa/lIU3MpyeT COCTOSHHE 3a-
KOHO/IaTe/IbCTBa, yPOBEHb 3ALUIEHHOCTH KOHCTUTYLIMOHHBIX
1paB U CBOOOJ, TPaXK/iaH, a TaK»Ke UCIOJHEHUSI CBOUX UTOTOBBIX
IIOCTAHOBJIEHUM.

B cooTBeTcTBUH O cTaTbel 78 KoHCTUTY1MY, €CITH CYJ| YCMO-
TPUT, YTO 3aKOH UJIM MHOU HOPMaTHBHbBIN IPAaBOBOM aKT, OAJIe-
KalMi IPUMEHEeHHIO, yilieMJideT 3aKpelieHHble KoHCTUTYyLHel
npaBa U cBO6O/Ibl YesI0BEKA U IPAX/IAaHUHA, OH 00513aH PUOCTa-
HOBUTB NPOM3BO/CTBO M0 Jiely U 06paTUThCs B KOHCTUTYHOH-
HblM COBeT ¢ npeJCTaBJeHUEM O IPU3HAHUU 3TOr'0 aKTa HEKOH-
CTUTYLHOHHBIM.

Ob6ecneyeHre KOHCTUTYLUOHHOCTH JIeCTBYIOILETO 3aKOHO-
JlaTeJIbCTBA, ICHOCTH, ONpe/ieJIeHHOCTHU Y BHYTPEHHeH coIaco-
BaHHOCTHM NPAaBOBbIX HOPM BO MHOI'OM 3aBUCHUT OT 3peKTUB-
HocTHU B3auMozeictBusa KoHctutynnonHoro CoBeTta ¢ CyjlaMHu.
MMeHHO NpU pacCMOTPEHUM KOHKPETHBIX IPaKJaHCKHUX, yTo-
JIOBHBIX, /[MUHUACTPATUBHBIX U UHBIX JleJ1 TPOBepseTCs Kaye-
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CTBO IPMHUMaeMbIX IPAaBOBbIX aKTOB U IPUTOAHOCTb BbIOPaH-
HOU MoJeJid IPaBOBOrO peryJupoBaHud. B aTom nponecce He-
peJiKo CYAbH CTAJIKUBAIOTCA C HeZJOCTaTKaMH 3aKOHOB, KOTOpPbIe
yIIeMJISI0T KOHCTUTYLIMOHHbIE MpaBa rpax/jaH. [Ipu o6Hapy-
»KEHUH TAKOBbIX OHU 06si3aHbl MPUOCTAHOBUTb PAaCCMOTPEHUE
Aiesna 1 06patuThead B KoHcTUTYLMOHHBIN COBeT.

[IpaBoBble ocHOBBI KoHcTUTylMOHHOTO COoBeTa ObLIM MO-
JlepHU3NPOBAHbI B pe3yJibTaTe IPOBeJeHHbIX B CTpaHe KOHCTH-
TYLLMOHHBIX pedpopM.

B 2007 rogy KonctutyuuonHomy CoBeTy ObLIO mpejo-
CTaBJIEHO IPaBO pacCMOTPEHUs Ha COOTBeTCTBUEe KOHCTUTYIMU
nocra”HossieHU [lapsiamenTa u ero [laznat.

B 2017 ropgy 3akoHoM «O BHeCEHUM U3MEHEHUH U [ ONOJHE-
HUuM B KoHcTuTyuuio Pecniy6mky Kazaxctan» ObLI yCHUJIEH TaK
Ha3bIBaeMbIH NOCAeYOLUMA KOHCTUTYUOHHBIA KOHTPOJIb.

CorylacHO KOHCTUTYLIMOHHBIM nonpaBkaM [Ipe3nieHT B UH-
Tepecax 3alllUThl IPaB U CBOOO/] YesloBeKa U IpaKAaHUHa, 06e-
Crie4YeHUs1 HallMOHAJIbHOM 6e30MacHOCTH, CyBepeHUTeTa U Le-
JIOCTHOCTH ToCy/lapCTBa HalpaBJiseT obpaiieHre B KoHCTUTY-
LUOHHBIA COBET O pacCMOTPEHUH BCTYNHUBILETO B CUJIYy 3aKOHA
WJIM MHOTO NIPaBOBOI'0 aKTa HA COOTBeTCTBHE KOHCTUTY L UHU.

Kpowme Toro, KoncTuTyunoHnsbsii COBET Tenepb OCY1EeCTBJIS-
eT 00s13aTe/IbHbIA Npe/BapUTebHbI KOHCTUTYLIMOHHBIM KOH-
TPOJIb 32 U3MEHEHUSIMH U JI0TI0JIHEHUAMA B OCHOBHOM 3aKOH.

B cootBeTcTBUM ¢ nyHKTOM 3 cTtaTtbu 91 KoHcTUTynuu us-
MeHEeHMsI U [O0NOJIHEHUsI B Hee BBbIHOCATCSA Ha pecnybJMKaH-
CKUM pedepeHyM UM Ha paccMoTpeHMe [lapsiaMeHTa TOJIBKO
IpY HaJW4MuM 3akardeHUss KoHcrutyuuonHoro CoseTa 06 ux
COOTBETCTBUM TPeOOBAHUSAM, YCTAHOBJIEHHBIM IIYHKTOM 2 CTa-
TbH 91. B HeM npeycMOTpeHbl HeHW3MeHHble LIeHHOCTH, ollpe-
JleI0I1e OCHOBbl KOHCTUTYLMOHHOTO CTPOsl CTpaHbl. IJTO:
ycTaHoBJieHHble KOHCTHUTyL el He3aBUCHUMOCTb TOCYAApCTBa,
YHUTApPHOCTb U TeppUTOpHUaJIbHAA L|eJIOCTHOCTb Pecny6Jsuky,
¢dbopMa ee npaB/ieHUs, @ TAKXKe OCHOBOIIOJIararoliye MPUHLUIIbI
JlesiTeJIbHOCTU Pecny6siviky, 3aso0xxeHHble OCHOBaTesleM He3a-
Bucumoro Kasaxcrana, [lepbim [Ipe3augentom Pecny6avku Ka-
3axcTtaH-Enbacel, u ero crartyc.




KOHCTHTYLHOHHBII KOHTPO/Ib B COBPEMEHHOM MHPE: OITBIT KASAXCTAHA

JlaHHas HopMa y»ke anpo6UpoBaHa Ha MPAKTUKE KOHCTUTYIIU-
OHHOTr0 nNpou3BoAcTBa B MapTe 2019 rofia, Korja paccMaTpUBaJICs
BOIIPOC 0 BHECEHUU U3MeHeHUU B KOHCTUTYLMIO cTpaHbl. UHUIU-
HMpOBaHHbIN [IpaBUTE/ILCTBOM 3aKOHOTPOEKT ObIJT BHeceH B [lap-
JIaMeHT TOJIbKO NOCJIe NOJIOKUTENbHOT 0 3ak/a04eHus1 CoBeTa.

[IlpyHUMalOTCsA 3aKOHOAATEJIbHbIe MEPBI MO ONTUMU3ALUU
nopsijika oo6paieHus cynoB B KoHctutynuonnbiil CoeT. C 1996
rojila IMpejacTaBJIeHUs JOJKHbI ObLJIM MOJANUCHIBATh Npesce/a-
TeJIU COOTBETCTBYIOIIUX CYAOB, XOTs JeJjia pacCMaTpUBaIWCh
€IUHOJINYHO CYAbSAMU WU KoJinerueu cyaen. C 2017 roga gas-
Hoe dopMasibHOe TpeboBaHHE UCKJIIYeHO. HoBbIe peasnu Ha-
npaBJieHbl HA CTUMYJIUPOBAaHUE CY[elCKOTO0 akTUBU3Ma, YTO B
KOHEYHOM UTOre o6ecreyruBaeT COOTBETCTBUE JIENCTBYIOIIETO
npaBa OCHOBHOMY 3aKOHY CTpaHBI.

3a nepuoj ¢ deBpansd 1996 roma mo HacTosiliee BpeMs B
KoHcTuTtynuonHsiii CoBeT noctynuio 6osiee 190 obpaiieHuH,
Y3 HUX OT [J1aBBI rocyapcTBa - 22 06pailleHus, OT npe/icesaTe-
sed [lanat [lapsiamenTa u ero genyTtaTtoB - 78, oT [IpeMbep-Mu-
HuUCTpa - 27, oT cygoB - 70.

M3 Bcex nocTynuBmux B KoHcTuTyiMoHHbIN CoBeT ob6palie-
HUH IpeAMeTOM 27 U3 HUX sIBUJIaCh IPOBEpPKa Ha COOTBETCTBUE
KoHcTuTynuu npuHAThIX [lapjiaMeHTOM W TpeACcTaBJEHHbIX
[naBe rocymapcTBa Ha MOJNHUCh 3aKOHOB. [Io 15 ob6palieHusaIM
ObLJIM NPU3HAHbI HE COOTBETCTBYIOUIMMHA KOHCTUTYLIMU B 06-
1en cJa0KHOCTHU 17 3aKOHOB.

Ps 3aKOHOB, NPUHAATHE KOTOPBIX MUMeEJIO BbICOKHU 00l1e-
CTBEHHBIA pe30HaHC, MPU3HAH COOTBETCTBYHOLIMM KOHCTUTY-
I[UH, U B CBSI3U C 3TUM ObLJIIM CHSAIThl COMHEHHUS B UX KOHCTUTY-
LJHUOHHOCTH.

KoHctutynuonHsiM CoBeToM paccMoTpeHo 6oJiee 100 o6pa-
HmeHu 06 opUIMATBHOM TOJKOBAaHUX HOpM KOoHCTUTYIMH, IO
KOTOpPbIM NPHUHATO 6oJiee 80 HOPMATHBHBIX MOCTAHOBJIEHUH.
B nocraHoB/IeHHSIX 06 0pULIMATBHOM TOJKOBaHUM HOpM KoH-
ctutyuuu KoHcTUTyMoHHBIM COBETOM pacCMOTPEHBI BOMpPO-
Cbl peajiM3alMu M 3aliMThl KOHCTUTYLMOHHBIX NIpaB U CBOOOJ,
YyeJI0BEKA U IPaXKAaHUHA, rpakJaHcTBa Pecniy6inku Kasaxcrah,
n36UpaTebHON CUCTEMBI, CTAaTyca U oJiHOMo4Yu [Ipe3ugeHTa
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Pecny6/iKkH, KOMIIeTEHLIUH, OpraHu3anuu gesteabHocty [lap-
JIaMeHTa U CTaTyca ero JenyTaToB, 3aKOHOJaTeJIbHOI'0 TpoLec-
ca, B3aUMOOTHOLIEHUM 3aKOHOJAATeJbHON U HCIOJHUTEJIbHON
BeTBeM BJIACTH, KOMIIETEHUUU M JeATeJbHOCTH [IpaBUTE/Bb-
CTBAa, Cy/I0B YU UHBIX TOCYAAPCTBEHHBIX OPraHOB U Ip.

Ha coBmecTHOM 3acesanuu Ilanat [lapsiaMeHTa oryameHo
23 nocaanue KoncrutyumonHoro CoBeTa 0 COCTOSIHUM KOHCTH-
TYLIMOHHOU 3aKOHHOCTH B CTpaHe.

[ obecneyeHus Hajsexalled UX peasU3allid BHeCEHbI
nonpaBku B PernamenTt IlpaBuTenbcTBa U [IpaBusia opranusa-
UM 3aKOHONPOEKTHOM pabOoThl B yINOJHOMOYEHHBIX OpraHax
Pecny6sinku KasaxcTaH 0 TOM, 4TO 3aKOHOIIPOEKTHI paspaba-
TBIBAlOTCH B TOM YMCJIE U C YYeTOM PeKOMEeHJal Ui exerofHbIX
nocsaHuil Konctutyuuonsoro CoBeTa.

[Tos10’kUTENIBHBINA UMIIYJIbC peasu3anuy pelmleHu KoHnctu-
TyuuoHHOro CoBeTa OKa3bIBaeT pery/spHoe 00CyX/eHue [aH-
HOT0 BONIPOCA Ha 3ace/laHUAX KOHCYJIbTaTUBHO-COBeLaTe/IbHO-
ro oprasa - CoBeTa no npaBoBoi noJuTHke npu llpesuzgeHTte
Pecny6siku Kazaxcras, c onpesiesieHueM OTBETCTBEHHBIX FOCY-
JlapCTBEHHBIX OPTaHOB U Jjladyell KOHKPeTHbBIX NOPYYeHUH.

B Lies10M pakTHMKa KOHCTUTYLMOHHOIO IPOU3BO/ACTBA, OCY-
mectBisgeMasd KoHcTuTynurnoHHbIM COBeTOM, OKa3blBaeT M0O3U-
TUBHOE BO3/leiicTBMe Ha Bce cdepbl 06LIeCTBEHHbIX OTHOLIE-
HUH. CaM KOHCTUTYLIMOHHBIA KOHTPOJIb B Ka3axcTaHe pa3BuBa-
eTcsd aleKBaTHO COBPEMEHHbBIM BbI30BAM M B PaMKaX JOCTHXKe-
HUW MUPOBOTO KOHCTUTYLJMOHHOTO HacJle/Usl.




EVOLVING CONSTITUTIONALISM

Snezhana Nacheva

Quo vadis?
In lieu of introduction

As it happened, my 40-year long career fell entirely under
constitutionalism and its Bulgarian manifestation viewed, inter
alia, from the perspective of its 140-year long history, understood
and proved by the prehistory, history and the present condition
of the phenomenon of constitutionalism.

Over the past 25-30 years, [ observed, analyzed and tried to
identify the specifics in the process of evolution that gave me jus-
tification to call it “evolving constitutionalism”.!

The Biblical question that was chosen as the motto of this
article, somehow imperceptibly became my recurring thought
when as I analyzed the “political” essentials that in this particu-
lar case inevitably related to the “legal” basics held my attention.

The dedicated study with the provisional title “Evolving Con-
stitutionalism, Law and Modern Constitutional Jurisprudence”
has been partially presented in a series of publications, articles
in the main, over a long period.?

1T first used this phrase in the sense of a concept in the monograph “Con-
stitutional Civilization and Bulgarian Constitutionalism” (,KoncTuTynnonHaTa
[IMBUJIN3ALHS U OBJITAPCKUAT KOHCTUTYIIMOHau3bM", C, Cu6y, 2004), as part
of the matter of Chapter One, but systematically treated in p.105-138, with the
corresponding numbering and title: “5. Evolving Constitutionalism”. Then and
now I did not and I do not see this conceptual designation as identical with
“evolutionary constitutions” or with the chronology of the changes of constitu-
tionalism which is now in its third century, theoretically conceived and inter-
estingly presented by Georgi Bliznashki (Ffeopru Bsim3Hamku, Egostoyus Ha
KoHcmumyyuoHaausma, C., Yuus. usg,. ,Cs. K. Oxpuacku®, 2017).

2 Cf.: Mexay Ts1x ca: Koncmumyyuonaauzayusima Ha Eeponetickust npagos
ped u HayuoHasHume KoHcmumyyuu, ci. ,061ecTBo U npaso’, 6p. 8/2007;
IIpasozawyumHama ¢gyHkyus 6 Koncmumyyusma om 1991 2. u npedusguxa-
mesicmeama Ha cv8pemMeHHUS KOHcmumyyuoHaauzeM — B: 130 2oduHu 6ws12ap-
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[t is still an open end, even after this article, entitled “Evolv-
ing Constitutionalism” which is to present the study conceptu-
ally, in a most general form, at the risk of being fragmentary.
This foregone conclusion is largely to be attributed to the sub-
ject-matter of the study that was undertaken during its recon-
sideration, in postmodern times as termed by the philosophy of
law, via the creation of versions of constitutions, beyond the na-
tion states, but subject to their agreed will, to the constitutional
jurisprudence at national and supranational level, materializing
the interpretation of the results of this process as reflected in
the respective constitutional or quasi-constitutional framework
and modelling the practice of its implementation in the most
harmonious way possible.

If against the background of prolific multilingual literature on
this subject my conclusions draw interest in this different per-
spective of treatment that, in my view, makes the conclusions a
logical outcome of the developments within the very phenom-
enon, then this scholarly effort was worth making it. After all
scholarship is an ongoing polyphonic discussion held as a dia-

CKU KOHCMUMyYuoHaAu3sM — npobaemu U meHoeHyuu (Mamepuaau om HayyHa
koHgepenyus Ha CY ,,Ce. Ka. Oxpudcku), T. 11, C. YHUBEPCUTETCKO U3/]aTeJICTBO
,CB. Ki1. Oxpupcku” 2009, c. 33-58 ¢ HaydeH pbroBoguTe Il Kupos; O6wy-
HOCMHama 1pucoukyus u HQYUOHAAHUMe KOHCMUMyYUuoHHU IpUCcOUKYuU — B:
HayuoHnaaHu u esponelicku u3cs1e08aHusl HA CBE8PEMEHHUSI KOHCIMUMYYUOHQ-
ausem m. I, coopHuk c pefaxtop Il Kupos, C, YHUBepCcUTETCKO U3/4aTe/ICTBO
,CB. Ki1. Oxpuacku”, 2010 ctp. 29-44. Cpuio B: AT. CeMoB (CbCT.), Bzaumoom-
HoweHusima mexicdy HayuoHa/Hus1 cs0 u Coda Ha EC, 08ye3uueH c6opHUK mame-
puaau om MedxcdyHapodHa kougepenyusi (10-13 cenmemepu 2009 2. 8 Cogpus),
C.,, YU ,C.. Kn. Oxpupcky, ctp. 239-255; Koncmumyyusma om 1991 2. - koH-
cmumyyusl Ha eso1UPAWUS KOHCMUMyyuoHaaussm — B: 3/1. OpcoB (cbCT),
/Jsadecem 2oduru om npuemarnemo Ha Koncmumyyusama Ha P Bsazapus (c6op-
HUK MaTepHa/i OT Hay4Ha KoHdepeH1us — Besnko TepHOBO - 3.V1.2011 1),
C., Codu-P, 2011, ctp. 300-350; Egostoupawjusm KOHCMUMyYuoHaAU3®sM U
esponelickusi UHme2payuoHeH npoyec — Ho8U MomMeHmu caed JlucaboH - B:
CH. HaueBa, M. flHeBa (cbCT.), Egponelickusim csio3 caed JlucaboHckus dozo-
80p - no-6.1u30 do epaxcdaHume?, dgye3uyeH cOOpHUK Mamepuaau om Medxcdy-
HapodHa koH@pepernyus e Codus, 13 HoemBpu 2010 r,, C,, CIOB, ®enes, 2011,
cTp. 272-291.
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log to find the truth about of things dating back to Antiquity and
whose beginnings were associated with Aristotle.

About the concept “evolving constitutionalism”

The formulation of this concept was intended to highlight
and designate the nature of the process of the modern change of
constitutionalism and, more specifically, of European continental
constitutionalism over the past 100 years.

Changes in developments as a process that moves in differ-
ent ways generally lead to three possible outcomes. Two of them
are diametrical opposites and usually boil down to the following:
development manifested in the unfolding of potential capabili-
ties embedded in their essential characteristics as gradation or
the opposite, the limitation of these capabilities as degradation.
The third one, evolution, though driven by changes, differs sig-
nificantly from the first two.

Evolution as a process assumes the form of a change that
while it does not affect the nature of the phenomenon beyond
a line where it will be something different, impacts significantly
its essential features that define the phenomenon throughout its
pre-impact existence and until the time when the impact starts
and when these features begin to change. In this sense, evolution
can also be recognized as development. But it is not this as it does
not expand the potentials inherent in the phenomenon, does not
make it larger or deeper and outlines trends of a new future na-
ture and gradually transform the very phenomenon.

Seeking to differentiate between the two processes and to
avoid seeing them as equivalent the languages use different pairs
of words to express the different change that each of the words
stands for. These are ,pa3BuTue u eBostonusa” in Bulgarian,
“développement et évolution” in French3, “development and evo-
lution” in English, though the spelling and the pronunciation vary.

For scholarship, such a differentiation by a term denoting ex-
actly one process underway in tracking it as a change in a phe-

3 Le Dictionnaire de notre temps, Hachette Prosveta, Sofia, 1992,
p. 440, 564.
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nomenon that modifies it without making it different is also nec-
essary in view of its practical meaning.

Evolution, especially when it occurs not as a natural phenom-
enon but owing to the will and as a result of human intelligence,
can be not just observed and analyzed but also induced and di-
rected by it. Therefore, the induced evolution that has a definite
purpose to satisfy a particular need deserves even more justifi-
ably to be recognized and distinguished from the other two types
of changes. Thus, the choice of the necessary means to achieve
the goal can be weighed and made in an appropriate and fair
way through the evolution that is effectively going on as a hu-
man-driven evolution. As long as we know where we are going.

Assuming that the political domain is taken by the objective
that has crystalized in the New Times and come down to us, al-
beit modified, and that continues to be the common good which
is achievable via common will and, to a great extent, via states
that are built on comparable, analogous and, in the best of cases,
shared values, where man is paramount, we can approach the
fact of constitutionalism resulting from the tool that has been
deliberately sought over time and that has been effectively found
to achieve this objective.

The beginnings of evolving constitutionalism

Constitutionalism as a multifaceted and multidimension-
al fact is a unique trinity of theory, legal model and application
practices in all their movement.

Crucially relevant in this trinity is the constitution, the legal
fact of definite theoretic and doctrinal postulates as translated
into the language of law and shaped as principles and institu-
tions in relation to the exercise of the State power that ensures
political freedom of the individual and protection of fundamental
human rights and freedoms in an act of supreme legal force, cre-
ated in a special way, as an expression of sovereignty, an act that
reigns supreme within the system of law and that brings harmo-
ny therein.

However, it is only the essential practical application of the
Constitution in the policy-making of the State power in question
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and the actual application of the constitutional provisions in the
real relations between the subjects of law judged as constitution-
al that could embrace constitutionalism in its entireness.

If we add to this the fact that the three interconnected and
mutually influencing components are not static but are modelled
under the impact of various factors, we will have a relatively true
idea of the intricacy of the problem. As a result of such influences
one may observe, at a certain stage of the development of con-
stitutionalism, a gradually formed evolutionary process that is a
salient feature of modern constitutionalism and in particular, its
European continental model as evolving constitutionalism.

The evolutionary influence on constitutionalism in its entire-
ty, regardless of the particular agent or cause, is today manifested
or expressed in two interrelated ways: through the constitutional
law and in particular through constitutional jurisprudence. They
are the throbbing heart of evolving constitutionalism that marks
both, theory and jurisprudence.

It is difficult to date exactly when the specifics of constitu-
tionalism did imply, inter alia, that it was evolving already. How-
ever, noticeable signs indicating that the process was under way
can be traced in constitutional rules that had been deliberately
sought after and successfully found later in the form of an ex-
pression and guarantee of primacy - the most essential charac-
teristic of the very Constitution, through the institutionalization
of the review of abidance. Yet someone may hurriedly object that
this is covered as a process by the foregoing understanding of
the process of development through change. I do not deny that
altogether. Then what gives me the reason to detect in it the be-
ginnings of an evolutionary process and not just development of
the primacy that is originally enshrined in the Constitution?

In my view, such beginnings, while they were not sought after
as aresultin this case, were noticed back in late 18" century. They
were identified though no emphasis was laid on their nature as
a process mainly in the French scholarly writings* and over time

* It seems that since then there has been a reserved attitude to review of
constitutionality in France and that explains even the “painful birth” of the
Constitutional Council, in the understanding of Dominique Rousseau who is
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justifiably became fundamental for constitutionalism. They were
even interpreted in this light in Loi sur I'organisation judiciaire
des 16-24 aofit 1790 (The Law of 16-24 August 1790 on the
Court Organization) in “Le Jury constitutionnaire” (the Constitu-
tional Jury) as proposed by 'abbé Sieyes. By the assignment of
this new function, the new body was awarded a key position, for
the first time, in the constitutional model of the mechanism for
exercising sovereign power. This is the only way to evaluate the
description given it by the member of the Convention Berlier as
“the great pilot-in-command and the ordinary pilots of the State”.
The latter, until then, lords who were deterring one another for
the sake of the political freedom of man and of the citizen, were
already incorporated into a new configuration.

Conceived as development, the guarantee of the supremacy of
the Constitution resulted in new relationships in a new configu-
ration at that between the authorities that exercise the sovereign
power, beyond the separation of classical powers. The review of
constitutionality and its consequences tangibly affect the princi-
ple of sovereignty, of political representation as materialized in
parliament and couched in the lawmaking of the body that the
sovereign has elected. The review of constitutionality seen as a
tool to ensure the rule of law whose internal harmony is based on
the Constitution that governs its hierarchical system, is review of
the constitutionality of the piece of legislation that parliament
has produced.

As it is known, the need that was identified in late 18™ cen-
tury to institutionalize the review of constitutionality was met
in the early 19" and 20 century by two different models - an

a theoretical advocate of “continuous democracy”. D. Rousseau, Droit du con-
tentieux constitutionnel, 3e ed., Montchrestien. Paris, 1993 - By this treatise
Dominique Rousseau suggests to reconsider the review of constitutionality
and describes its institutionalization in the Constitution of the Fifth French
Republic in the figure of the Constitutional Council (Conseil constitution-
nel) as an idiosyncratic key institution of the transformation of the French
political and legal system. The role of this body through the constitutional
jurisprudence that it exercises gives the author the reason to speak about the
transformation of the nature of democracy and about the emergence of new
constitutional law.
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American and a European model, which review existed in differ-
ent versions.®

For the United States the recognized functional need for such
review in the rationale of John Marshall, Chief Justice of the US
Supreme Court, in the decision on the Marbury v. Madison case
of 1803 did not impact the organization of the constitutionally
designated public authorities nor did it lead to the assignment of
the new function to a new body. On the contrary, it strengthened
the balance of powers, more precisely the balancing function of
the judiciary, through a time-honored and effectively operating
model of diffuse judicial review over constitutionality, whereby
the Supreme Court acquired stronger power over the President
and the Congress. This model largely explains the amazing stabil-
ity of the first written constitution whose immutability is rooted
in its variability as a result of the activity of the Judiciary.

In the European constitutional model, regardless of its typo-
logical diversity, the need to institutionalize the judicial review
over constitutionality has both a functional and an organization-
al aspect. Beside the three powers that are logically required,
the Constitution establishes a new institution for the sole pur-
pose to make sure that the powers recognize the supremacy of
the Constitution.

Reluctant that it may be to the legal thinking that was strongly
influenced by Montesquieu’s sacred triad, we have to accept that
the review of constitutionality is a superfunction in the exercise
of sovereign power that organizationally declared its existence
by the establishment of a new and different human rights insti-
tution that is deliberately kept at a distance from the powers and
is provided with a new type of impact beyond deterrence and
transcending the separation and balance of powers. The world
of constitutional states is now confronted with new substantial
problems and is seeking new legal formulae for their solution.

By their emergence, the constitutional courts guarantee the
performance of the Constitution in its full form as a supreme le-

5 M. Kaparbo3zoBa-®uHKOBa, AMepuKaHCcKUsim U egponetickusim mo-
des Ha cvedebeH KOHMPOJ 3a KOHCMUMYYUOHHOCM: 853HUKBAHE U pa36u-
mue, C., An6o, 1994.
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gal act in the State. By their fundamental power to rule upon the
request of certain entities that challenge the constitutionality of
laws and by their rulings that revoke a law and that have an erga
omnes effect, the constitutional courts reestablish the suprem-
acy of the Constitution which has been encroached upon by the
passage of an unconstitutional law as they perform their concen-
trated, centralized and ex post review to make sure that the laws
comply with the Constitution.

Alongwith, by their very existence the constitutional courts
prove that the separation and the balance of powers that until re-
cently were the most essential guarantors of constitutionalism are
no longer sufficient. Constitutionalism needs an effective law-pro-
vided tool to guarantee the guarantee itself; constitutionalism
needs check for compliance and receives it, along with other con-
comitant consequences for the Constitution and constitutionalism.

By Article XVI of the Declaration of the Rights of Man and of
the Citizen of 1789 France proudly stated: “Every community
in which a separation of powers and a security of rights is not
provided for, wants a constitution.” The undisputed merit of the
theory and the practical implementation of the review of consti-
tutionality in the activity of a fundamentally new body, the con-
stitutional court, is to be attributed to Hans Kelsen.® OQutstanding
contribution to the analysis and entrenchment of Kelsen’s theory
was made by Charles Eisenmann’, the follower and adherent of
the thinker who endowed 20™ century constitutionalism with an
institution that enabled the effective manifestation of its nature
that is underlined by the supremacy of the Constitution. Along-
with, by his innovation he rationalized, inter alia, the evolution
that was provoked in constitutionalism by its own steered trans-
forming course.

After 1920, with the advent of the first constitutional courts
in Austria and Czechoslovakia, even more so in the post-World

¢ H. Kelsen, Théorie pure du droit., Paris, Dalloz, 1962; La garantie
juridictionnelle de la Constitution, RDP, 1928 (both works are in a translation
into French made by Charles Eisenmann - author’s note, S.N.).

7 Ch. Eisenmann, La justice constitutionnelle et la Haute Cour
constitutionnelle dAutriche, Paris, Economica, 1928, réédition 1986.
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War II period when Western Europe saw the establishment of
many constitutional courts, the description of the Constitution
as given in Article XVI of the French Declaration of 1789 was no
longer sufficient and had to be supplemented. Its wording should
have run as follows: Every community in which a separation of
powers and a security of rights is not provided for and in which
there exists no judicial review of constitutionality, wants a con-
stitution. Such was already the description of the act designed
to reign supreme but impotent to perform its intended function
without such review in play.

Later the evolutionary process deepened owing to the impact
of public international law. This time the path ahead transcended
the national constitutional frame and established international
supranational human rights legal standards - a hitherto undeni-
ably constitutional law matter was treated in international con-
ventions such as the European Convention for the Protection of
Human Rights and Fundamental Freedoms (ECPHRFF). The es-
tablishment of an agreed mode of application of these standards
was ensured by an appropriate supranational judicial procedure
that is followed by a supranational court of human rights protec-
tion. The Strasbourg Court is such a supranational court of human
rights protection for the Council of Europe member states. As a
rule, by virtue of an amendment to the Constitution, internation-
al treaties that are ratified following a constitutional procedure
by the respective state and that enter into force, become part of
the domestic legislation and in most cases take precedence over
the domestic law provisions that are dissonant with them.

Therefore, resting on the constitutionally compliant and ac-
ceptable ratification of an international treaty with text and ef-
fects therefrom, the modern states can participate in the process
of the application of an equally valid supranational standard vis-
a-vis one of the most essential constitutional law matters. This
standard is also the degree of acceptability of the State’s inter-
ference with the physical and psychological domain of the indi-
vidual for the sake of common security by limited rights and re-
sponsibilities and by the State-provided guarantee for the human
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rights and fundamental freedoms under this standard for which
the State agrees to bear responsibility.
European integration and evolving constitutionalism
From its very beginning the European integration process®
has had an impact on evolving constitutionalism though this was
not the term given it through which it materialized in the individ-

8 Against the background of research into the differences between the
European legal order and international law in Jean-Claude Gautron’s publica-
tions, I came across a very interesting tracking down of the cause-and-effect
between the European integration process and what I term evolving consti-
tutionalism as a kind of constitutional dimension of Community law. This di-
mension, to a varying degree though, is always present as a result and a tool
for the implementation of the integration process itself, and is reflected in the
account of what has been achieved as a result. If, at the outset, the European
Coal and Steel Community (ECSC) and after it the EEC, in an act of the Court of
Justice (CJEC, 23. 4. 1986, Parti écologiste Les Verts, 294/83), was defined as
a law-based community, i.e. a community based on a treaty, the constitutional
principle - both in the institutional mechanism and in the terminology - these
are brought here by the Maastricht Treaty, strongly influenced by the concept
of the state committed to the rule of law while the constituent instruments are
already regarded as a constitutional charter of a legal community. Even the
new human rights issue that later became part of the Lisbon Treaty was deliv-
ered as part of the law of integrated Europe in 2000 as a Charter. Thus, a spe-
cific, independent, international, Community legal order emerged and, once
created, visibly and steadily moved towards constitutionalism (EBponeiicko
npaBo, YHuB. usz. ,CB. Kit. Oxpuzacku”, UHcTuTyT o EBponeiicko npaso, C.,
2006, c.188 u cneas.). The draft of a Constitution for Europe was intended
to be a decisive step towards the constitutionalization of the European legal
order while the Lisbon Treaty, as it addressed the constitutional terminology,
perpetuated the spirit of what had been achieved and, moreover, expanded the
forms of institutional dialog with the member states.

An interesting form of radical suppression of the tension that arises
during any threat be it even a sham threat, over the separation of the con-
cept of “Constitution” from the concept of “State” in our time is suggest-
ed by Jean-Denis Mouton (?Kan-lenu MyToH, KoHcmumyyuoHHo npago
Ha Esponelickusi cot03 - B: 3anucku no npaso Ha Eeponeiickus coh3, C.,
YHuBepcuTeTcko usgaresctso ,CB. K. Oxpuacku®, 2009, T. I, ctp. 187-240).
In his view, if we separate the two concepts, which means that we accept the
standalone existence of the phenomena that they stand for, we may even be
able to define the EU itself. The example of separation that he suggests de-
scribes and defines the EU as a treaty-based union of sovereign states that
have chosen to integrate into something that is less than a state but more than
an international organization and that is a multinational federation which is
not a federal state. In the understanding of the author of this description, “on
this basis we can already speak of the constitutional law of this federation”.
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ual stages of development: this is something that has been stud-
ied sufficiently well in all its aspects in multi-volume works in
many languages and some of this literature is now desk reading
for scholars who study this process.

By its development, especially since 1992, European inte-
gration has significantly intensified this evolutionary process by
bringing new aspects to modern evolving constitutionalism.

My scholarly interest in this area continued to be fueled by
the latest developments in this evolution: these were generated
and materialized in the so-called Lisbon Treaty that described
itself in one of its constituent parts - the Treaty on European
Union (TEU) as a new stage of the European integration process.
With this description the Lisbon Treaty is a new stage also of the
impact of the European integration process on evolving constitu-
tionalism which raises its new questions that are in waiting for
an answer which has not come yet to the Biblical question “Whit-
er goest thou?” (Where are you going?) which question in our
case was rephrased as “Where are we going?” a long time ago.

In addition to its territory and space dimension - the enlarge-
ment of the EU by the accession of new member states to reach
a total number of 27 +1 (the United Kingdom is currently nego-
tiating the Brexit terms), there exists yet another extremely im-
portant dimension. Deliberately sought after over the post-World
War II years and especially intensively since 1992, this dimen-
sion has found its successive and, for the time being, the latest
milestone in the quasi-constitutional framework of the Lisbon
accords and the protocols thereto. This dimension is expressed
in the deepening of the integration within the EU itself, in the or-
ganization and activity of the Community institutions, in the in-
terinstitutional relations and in the relations between the Com-
munity institutions and the member states’ national institutions.

As this dimension of the European integration process ex-
pands and deepens, it is more and more courageously embedded
in the until recently classical constitutional law matter that is
governed by the national constitutions. This forms a standalone
range of issues arising from the now inevitable institutional di-
alog between the Court of Justice of the European Union (CJEU)
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and the member states’ constitutional courts in order to further
reflect on the relationships between the member states’ consti-
tutions and EU law.

The reconsideration of tenets that until yesterday were classic
but that still exist presupposes such a dialog, even from the per-
spective of the emerging theory of multilevel constitutionalism.’

Since the 1990s, to be more precise since the Maastricht
Treaty of 1992, the European integration process gradually but
steadily and intensely has called for rethinking the concept of
constitutionality inspired by the realities through which it mate-
rialized or maintained its efficiency. At some points such as the
thwarted idea of the Constitution for Europe, the awareness of
such reconsideration has even led to a specific proposal for an
option that went beyond the willingness of European citizens to
recognize it as a binding decision. At another subsequent point,
the Lisbon accords are a need, which, although partially met,
continues to be on the agenda in a veiled form.

At the same time, for the purpose of and in connection with
the accession to the EU or in the course of EU membership the
member states’ national constitutions and national jurisdictions
designed constitutionalism in a way that substantially changed
the concept of constitutionality. This was largely a response to the
binding principle of the primacy of Community law'’ and to the
principle of the direct effect which principles were established
and consistently applied by the Court of Justice of the European
Communities, today’s Court of Justice of the EU (CJEU), and, in
addition, a response to the crucial issue of the separation of com-
petences between the national and Community institutions.

° E. TaH4yeB, Ce8peMeHHUSIM HAOHAYUOHA/AEH KOHCMUMYYUOHEeH NAypaau-
3®BM Uau nodpexcdaHemo Ha KOHCMuUmMyyuoHHU npasonopsidsyu — B: Il Ku-
poB (cbceT.), KoHcmumyyuonHu uscaedsanus, 2012-2013 e. KoncmumyyuoHHa
3awuma Ha ocHosHuUmMe npasd u c8o60du. C., YHUBEPCUTETCKO U3JaTEJICTBO
,CB. Ki1. Oxpupcku®, 2014, ctp. 171 u ca.

10 Em. ipymeBa, OmHocHo hpumama Ha npagomo Ha Eeponelickus coi03
Had HayuoHa/iHomo npaso - B: AT. CeMoB (CbCT. M pea,.), /lucaboHckusm do-
2080p - edHa (He)doswpuieHa pedpopma, MexxaAyHapoiHA KOHepeHIus, YHU-
BEepPCUTETCKO U3gaTescTBo ,CB. Ki. Oxpupcku®, 2008, ctp. 137-141.
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First, the constitutions themselves, while drawing on appro-
priate amendments that enabled the accession process, allowed
for the transfer of sovereignty at supranational level. The Treaty
of Accession to the EU presupposes and, moreover, necessarily
includes that essential element of the negotiation.

The phrase “transfer of sovereignty” as intended to explain
the substance and to designate a new constitutional law parlance
(providing we have forgotten altogether the polemics with Jean-
Jacques Rousseau about political representation and sovereignty
which polemics was held at a time other than that) is an internal-
ly contradictory phrase and in some ways a misleading phrase.
For the country concerned the phrase connotes rather a self-re-
straint of State sovereignty on certain issues and in a certain
measure with the instruments of self-restrained constitutional-
ism. In other words, the State renounced of its own free will the
option to exercise primacy, autonomy and independence in the
resolution of certain problems in a certain measure, against the
new opportunity to be involved in their joint solutions in forms
seen appropriate, through the EU institutional lever.

For the EU these are conferred powers that are exercised by
the competence of the institutions, which are entrusted with
these powers as conferred on them by the accession treaties.
While EU institutions are conferred such powers, the conferral
cannot and does not constitute any new kind of suprastate/su-
pranational sovereignty. This conferral is the manifestation and
result of the mutual sovereign agreement between the member
states for the sake of their union in the figure of the phenomenal
entity termed EU. While it is not a state, as a union of states, the
EU exhibits features of statehood and often ignores its singulari-
ty, before we give us an answer to “After all, where are we going?”

The deliberate limitation of state sovereignty by the member
states in order to enable the joint exercise of powers at suprana-
tional level and without the transfer of sovereignty is an essential
exhibition of evolving constitutionalism triggered by the Europe-
an integration process.

There is a transfer allowed by the Constitution. It is the han-
dover of Constitution-established powers of national institutions
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to supranational institutions for joint exercise. Therewith the au-
thorization of the transfer and the question of the legal nature of
the accession treaty become constitutionally relevant.

Given their constitutional relevance and in view of Bulgaria’s
forthcoming accession to and membership in the EU, the Constitu-
tion of the Republic of Bulgaria was amended and supplemented'?,
including the part concerning the constitutional ratification of in-
ternational treaties. The new subpara 9 of Art. 85, para 1 provides
for a constitutional avenue for unprecedented treaties “to confer
to the European Union powers ensuing from this Constitution.”

Unlike the other treaties under paragraph 1, a newly signed
treaty under subparagraph 9 shall be ratified by a law that shall
be adopted by a qualified majority of two-thirds of all members
(240) of Parliament and not by a simple majority that is required
for the other eight types of treaties subject to ratification as ap-
propriate.

The possibility that is made available by appropriate amend-
ments to the Constitution for such a treaty and that was consti-
tutionally excluded until then is now constitutionally acceptable.
By its subject and effects, such a treaty enjoys undeniable con-
stitutional relevance. As a result, the constitutional courts that
see to the supremacy of the respective constitutions have come
to recognize the fact that each of these constitutions implicitly
includes new realities as brought about by the accession.

1 Durzhaven vestnik (The State Gazette), No. 18/2005. This constitu-
tional act was preceded by Decision No. 3/2004 on Constitutional Case No.
3/2004/DV, No. 61/2004/ of the Constitutional Court with a binding inter-
pretation of Art. 153 and Art. 158, item 3 of the Constitution. In answer to
the question: Do the amendments to the Constitution required in connection
with the accession of the Republic of Bulgaria to the European Union con-
stitute changes in the form of state structure and state government? - in the
reasoning of the decision, Section V, Item 1, the Constitutional Court touched,
inter alia, on the question of the nature of the EU. In the view of the Constitu-
tional Court “Given the very nature of the integration process the EU is nei-
ther a federation nor any form of state structure” and “The democratic consti-
tutional model under which the modern Bulgarian state is organized will not
be affected by the future membership in a supranational organized interstate
community where the democratic legitimacy deriving from the peoples of the
member states is guaranteed.”
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The question of the constitutionality of laws continues to be
fundamental. But its substance has changed as the judgement
of constitutionality is based on the ascertained compliance of a
piece of legislation with a particular bloc de constitutionnalité, if
we are to use the loan term from the constitutionalism in France
that started in 1789 and reached the Constitution of the Fifth
French Republic. This bloc includes, together with the body and
spirit of the national constitution, the treaty of the accession of
the respective country to the EU. More specifically, from now on
the judgement of constitutionality must include and recognize the
treaty of accession and its legal effects after its entry into force.

Thus the national constitutional courts, by virtue of the con-
stitutions that made possible the accession treaty with such text,
become guardians of the supremacy of the constitutions in consti-
tutionalism that is evolving under the influence of the European
integration process and that allowed and accepted a certain de-
gree of impact of EU law at constitutional level alike. Right here,
in my view, in the degree of influence, is the intersecting point
of the new manifestations of evolving constitutionalism, with the
tensions in their consideration therefrom that are to be overcome
by the appropriate institutional dialog, which is still deficient.

Deficiency and dialog as a prelude to understanding
the need to make it up

On the one hand, the CJEU’s position to address this issue
in a manner that is identical for all EU member states is under-
standable.

On the other hand, it is logical and understandable that the
constitutional court of a EU member state should continue to
guarantee the supremacy of the respective constitution that is
now influenced by the accession treaty, inter alia. This should in-
clude both its assessment of the fulfilment of the country-specific
commitments arising from the accession and an assessment of
the compliance of EU law with the treaty framework concern-
ing the treaty-conferred powers. According to Article 5 TEU, the
limits of Union competences are governed by the principle of
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conferral and the use of Union competences is governed by the
principles of subsidiarity and proportionality.

The solution to this issue should be sought and found in an
institutional dialog between the CJEU and the national constitu-
tional courts. This is not a question of the primacy of Community
law, i.e. of the EU law provisions; it is a question of the content
of that law with recognized precedence and the mechanism of
its impact as such on the national law of the member states that
uphold their constitutional identity, which is recognized and re-
spected by the EU.

The modern constitutionalism of the member states contin-
ues to rest on and show in the constitutional identity of each. But
it is now influenced by the fact that the member states are par-
ticipants in the integration process that has provoked new forms
of manifestation of evolving constitutionalism. The very idea of
constitutionality has been changed and, after the accession it
takes into account, inter alia, compliance with the accession trea-
ty. Moreover, it recognizes that what we have joined has evolved
over time, with the involvement of the member countries,
through the EU institutional framework. This has to be properly
recognized and accounted for both by the CJEU and the national
constitutional courts. This issue cannot be solved unilaterally.

Even if unilaterally imposed, such a solution would not be
sufficiently convincing in terms of legitimacy. There will be pe-
riodic reports of tension between EU law and the national law of
a member state, in the form of nuanced opinions of the national
constitutional courts on one or other issue related to EU mem-
bership. And this will happen because the national constitutional
courts continue to be the guarantors of the supremacy of the re-
spective constitutions after the accession, taking into account the
fact of the accession and its legal implications at constitutional
level through the constitutional bloc that has emerged as a result.

So far, the national constitutions have conferred sufficient
competences to the relevant Community institutions and, after
Lisbon, to the EU institutions. These institutions should now pro-
mote institutional dialog in a manner that adequately respects
the national constitutions.
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Assuming that the constitutional courts are seen and act as
guarantees of the supremacy of the respective constitutions and,
at the same time for applying the treaties and for meeting the con-
stitutionally important commitments under the treaties, we will
conclude that in terms of function they are already the guarantors
for the application of EU law. In this sense the concern for the en-
forcement of EU law in an identical manner from member coun-
try to member country that justifiably uphold their constitutional
identity, is a concern of the constitutional court in each country.
A comparative analysis of jurisprudence after the accession to the
EU would convince us in the gradual but steady and sometime
controversial development of a correct and adequate vision of the
impacts of accession on constitutionalism in each country.

The Federal Republic of Germany, to be more precise the Ger-
man Federal Constitutional Court (Bundesverfassungsgericht/
BverfG) is an interesting architect of a peculiar dialog-prelude to
make up the deficiency of institutional dialog, appearing steadily
in different kinds of interstate legal communities.

The German Federal Constitutional Court initiated such a
dialog with the European Court of Human Rights in Strasbourg
over the interpretation of the human rights standards as soon as
the Federal Republic of Germany joined the Council of Europe.
Judging from the Caroline vs Hamburg Case of 2004 the dialog,
following the acceptable form of procedure, continues into the
21 century.

A similar dialog concerning the interpretation of constitu-
tional concepts was conducted by the Karlsruhe Court with the
Luxembourg Court if we take into consideration the nature of
cases such as Solange 1 (1974), Solange 2 (1986) and Solange 3
(2000). With them the Constitutional Court gave a clear indica-
tion of its understanding that the relationship between the Court
of Justice of the European Communities/Court of Justice of the
EU and the constitutional courts cannot be explained solely by
the principle of “primauté” (primacy) of EU law over the national
law of the member states.

Although developed within the institutional framework of
the legal community concerned, the substantive content of the
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claims brought to the supranational jurisdiction in these cases
has triggered discussions about the common applicable law be-
yond the specific case. Such discussions are needed but are not
held in the adequate measure as an institutional dialog before
the emergence of sufficient reasons for litigation.

Consistent in the reflection on its delicate role on this matter,
again the Federal Constitutional Court of Germany, in its balanced
decision of 30 June 2009-BvE 2/09'? on the compliance of the
Act on the Ratification of the Lisbon Treaty with the Basic Law
for the Federal Republic of Germany (Grundgesetz fiir die Bundes-
republik Deutschland), motivated it with the analytical approach
to current European integration developments that call for ade-
quate steps such as the member states’ practical involvement in
the process and the preparedness of the German legislature to
provide the appropriate legislation.

This was achieved by linking the final ratification of the Lis-
bon accords with the prior legislative conferral of sufficient pow-
ers to the Bundestag for its future involvement in the EU legisla-
tive process and in particular in the procedures for revision of EU
primary legislation, the Treaties.

The ruling was in response to five constitutional complaints
raising concerns about trimming the avenues of the exercise of
the right to participation by the national parliaments that are the
only ones that received their mandate from the sovereign in the
EU legislative process.

In my reading this sensitivity of the petitioners to the prob-
lems is an expression of the understanding that the European in-
tegration process itself, a product of the European nations’ sov-
ereign will must not move on at the expense of sovereignty but as
aresult and as an expression of an agreed common will with the

12 A detailed analysis of the Decision of the Federal Constitutional Court
of Germany of 30 June 2009 - M. Kaparbo3oBa-®uHKOBa, Possima Ha Ha-
YUOHA/IHUMe napaameHmu caed peoopmama om JlucaboH: Heo6xoduma Au e
npomsiHa 8 6s/2apckama cucmema 3a NapAaMeHmapHo HabawdeHue U KOH-
mpos Hao deliHocmma Ha npagume1IcCMeomo no egponelickume 8snpocu. — B:
Iln. KupoB (cbCT.), HayuoHaaHu u egponelicku usamepeHust Ha Co8peMeHHUS]
koHcmumyyuoHaausem, T. 2. C., YHUBepcuTeTCcKOo u3garesctso ,CB. K. Ox-
puacku’, 2010, ctp. 20-32.
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participation of the national parliaments that are directly elected
by the sovereign. In this sense the extension of the competenc-
es of the institutions, even in the way of facilitated procedures
for its implementation (for instance Article 48, 6 and 7 TEU or
Article 352 TFEU) presuppose the prior consent of the nation-
al parliaments. The other member states have likewise passed
constitution provisions expressing such an understanding with
a content similar to that provided for in Art. 23 of the Basic Law
for the Federal Republic of Germany about the involvement of the
State in the construction and development of the EU. For the Re-
public of Bulgaria, this is Art. 4, para 3 of the Constitution as part
of the revision of our basic law on the accession of the Republic
of Bulgaria to the EU.

In my view, when this involvement is active it gives legitimacy
to both the European integration process itself and the tolerable
reasonable measure in which it influences evolving constitution-
alism. Such participation, in a different form, will continue to be
necessary until we make it clear where we are going as we march
along. And after that too, depending on the answer.

The Czech Constitutional Court’s Decision No. PL.US 19/08,
with the interpretations of shared competence merits proper at-
tention. The transferred powers continue to be exercised with the
participation of the transferor, in the manner that has been agreed
earlier and that is controlled by the agreeing parties. Moreover,
every stage in the development of the integration process needs
democratic legitimacy by the involvement of the national parlia-
ments since the European Parliament is not their analogous ver-
sion at supranational level. This legitimacy may also be reflected
in the parliamentary control over the national governments in
their enhanced role in decision-making at EU level.

Institutional dialog between the CJEU and the national consti-
tutional courts of the member states is necessary and must be pos-
sible in certain forms. Dialog is always a two-way exercise. Dialog
can achieve a common will, with due respect to and recognition of
the status of the parties: the supranational jurisdiction of the CJEU
and the national constitutional courts, in a common effort to en-
sure the application of EU law in a way that respects the suprema-
cy of the constitutions that have made possible and acceptable its
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passage and enforcement as Community law and that have guar-
anteed its application as such within each member state.

Forms of institutional dialog have been sought and explicitly
included in the TFEU. The specifics of the institutions in question
here clearly limits the possibilities for such a dialog but does not
exclude them altogether. I just try to explain the need for such a
dialog whose balanced sufficiency should be found by someone
else if the dialog is seen as necessary. Yet a proposal, providing it
gives reasons in favor of the need for institutional dialog, would
justify the account below as logically expected.

One proposal for a possible form of institutional dialog
between the cjeu and the constitutonal courts

Taking into account the evident change in the jurisprudence of
the Court of Justice of the European Community after the 1990s,
and now that of the Court of Justice of the European Union, where-
by the Court often formulated and formulates criteria for the ap-
plication of Community law, respectively EU law, which criteria are
established by the national courts by preliminary rulings, I find the
proceedings under Article 267 TFEU, together with the relevant
regulation in the Statutes of the CJEU and the Rules of Procedure
of the Court of Justice to be an effective form of institutional dialog,
with further potential in the context of the current deficiency, for
the promotion of cooperation between the supranational jurisdic-
tion and the constitutional courts of the member states.

The course of the dialog, noted and, as appropriate, analyt-
ically reflected in the legal literature, arising from the need to
clarify the meaning of the applicable rule of EU law in the resolu-
tion of a specific case by a national court and requiring interpre-
tation by the CJEU in line with Article 31 of the Vienna Conven-
tion on the Law of Treaties, is a process of “cooperation” between
these courts. As a result of this cooperation, “the development
of the EU legal order is largely a product of the dialog between
the national courts and the CJEU within the proceedings under
consideration.”?

13 K. IlonoRra, lIpaso Ha Eeponelickus cs103, Bropo npepab. u fo1. U3,
Cuena HopmMa, 2011, ctp. 431; A. KopHe3o0B, [IpetoduyuasHomo 3anumeaue
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The CJEU’s practice in the said proceedings and already cod-
ified by it'"* may suggest other possibilities for unleashing this
potential but my proposal is based on the need to advance the
dialog, with a small but significant addition to the current model
expressed in the formula: “You ask, we answer, but you decide.”

The model I propose, without prejudice to the question of the
CJEU’s competence, recognizes, inter alia, the fact that national
constitutional courts are the guarantors of the supremacy of the
respective constitutions influenced by EU accession. This recog-
nition could be achieved by constituting all member states’ con-
stitutional courts as parties concerned in cases where the inter-
pretative points in the Court’s rulings will inevitably also concern
fundamental issues pertaining to modern evolving constitution-
alism that is influenced by EU accession and EU membership.'®

do Cs0da Ha Esponelickume o6uHocmu, Cu6u, 2012. For both authors and for
many of the researchers on this issue, this non-judicial proceedings is strong
because of the nature of the national court’s cooperation with the CJEU in
the form of dialog in order to clarify a EU law provision that is applicable to
the resolution of a specific case by a national court, which is the meaning of
the Court’s judgment on Case No. 166/73, CJEC, 16. 1. 1974, Rheinmiihlen-
Diisseldorf, 166/73.

14 Recommendations to national courts and tribunals in relation to
the initiation of preliminary rulings proceedings, Official Journal of the
European Union, 2012, C-338/01.

15 An. KopHe3oB, OmzogopHocm Ha despicagama 3a HapywasaHe Ha
npasomo Ha EC, C., Cuena, 2012, ctp. 319-322 (in this case - Art. 2 in relation
to Art. 7 TEU on the determination of the existence of a serious and persistent
breach by a member state of the EU values and the suspension of the accused
country’s rights).

In one publication “The Role of Justice in the European Union” (,PosisiTa
Ha npaBocbAueTo B EBpomelickus cbio3”) that we owe to Ivanka Ivanova,
Director of the Legal Program of the Open Society Institute, as a compiler and
translator of the papers for the conference on 21-22 November 2013 in Brus-
sels that was organized by the European Commission under the heading , Les
Assises de la justice” and attended by over 450 members of the legal profes-
sion from the EU member states, | was pleased to open an individual ,Panel
3: Towards a new rule of law mechanism”. The statement Jean-Marc Sauvé,
Vice-President of the Conseil d’Etat of the French Republic, provided me with
further proofs of my understanding of the need of conducting this institutional
dialog on the rule of law as a European value, as provided by Article 2 TFEU.
With thousands of concepts of the content embedded in this terminological
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Owing to its nature, it is precisely the power under Art. 267
TFEU that, in spite of all its peculiarities, relates to functionally
to the constitutional courts and serves the purpose to ensure co-
operation with the national courts in the application of EU law.
Such a feature of the proceedings under this article is to be found
in the preliminary ruling on Case 16/65 of the Court where spe-
cial attention is given to the “special field of judicial cooperation
with the aim of ensuring that Community Law is applied in a uni-
fied manner by all member states.”

The core of the two preliminary rulings under Art. 267 TFEU -
the interpretation referred to in point (a) or the validity and inter-
pretation in point (b) and the possibility for the CJEU to transform
a question concerning interpretation into a question concerning
validity (Case 145/79)' - is the interpretation whose subject and
scope is specified in the preliminary ruling on Case 83/78%8,

The legal effect of interpretative preliminary rulings as con-
strued in the proceedings of Cases 28-30/62'°, without having
the force of res judicata in proceedings “between judges”, without
parties and without being adversary proceedings, has the force
of res interpretata - incorporated into the interpreted text and
drawing on its effect (Case 59/85)%. It reveals the meaning and
sense of the interpreted text since its creation. However, given the
inconvenience of the retroactive effect of the decision, the Court
ruled that enforcement should start as of the date of the decision

phrase that is present in scholarship, journalism and legal acts - both national
law and Community law - the rule of law under Article 2 TEU shall have not
only a precise and clear definition but also a framework for the mechanism of
the criteria for effective EU action in the application of Article 7 or other mech-
anism for protecting at as value, as a last resort against deviations that the
member state cannot address on its own. Such an approach based on trust and
taking into account the competence conferred, subsidiarity and proportion-
ality as principles laid down in Article 5 TEU implies the hearing of national
constitutional courts in interpretative proceedings on such matters.

16 CJEC, 1. 12. 1965, Firma G. Schwarze v Einfuhr, 16 /65.

17 CJEC, 15. 10. 1985, SA Roquette Fréres v French State, 145/79.

18 CJEC, 29. 11. 1978, Pigs Marketing Board, 83/78.

19 CJEC, 27. 3.1963, Da Costa en Schaake NV, 28-30/62.

20 CJEC, 17. 4. 1986, State of the Netherlands v Ann Florence Reed, 59/85.
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(Case 43/75)%.. Even this cursory and partial examination of the
case-law of the Court of Justice of the Community in preliminary
rulings as set out in the Treaty establishing the European Coal
and Steel Community, ECSC Treaty, in the Treaty establishing the
European Atomic Energy Community (EAEC or Euratom) or the
Treaty of Rome (EEC), the Treaty establishing the European Eco-
nomic Community, later the Treaty on European Union and now
Article 267 TFEU gives some idea of the importance of the issues
interpreted in these proceedings and the decisions therefrom.

The possibility to join the proceedings is good but it is not
always that it materializes and when the proceedings go forward,
it is seldom an outcome of the need to express the constitutional
law position that is relevant to the issue under consideration.

The establishment of the constitutional courts as parties con-
cerned by the CJEU would be a kind of recognition of the need
for dialog with these national institutions as identified by the
supranational court itself. The encouragement provided to this
dialog by the Court on such issues would be a good sign and a
convincing proof that the specifics of evolving constitutionalism
have been taken into account and in molding its acceptable man-
ifestations given the constitutional courts’ involvement in the
harmonization of the case law on EU law application by means of
a preliminary ruling.

An objection may be raised here that a legal instrument to en-
able this is not in place. Yet the invention of such an instrument
can be encouraged and even induced within the existing legal
instrument. On several previous occasions the CJEU has acted,
with an effect that is visibly recognized and seen as beneficial to
the Community, by its jurisprudence as a demiurge of law by in-
cluding, but not limited to, the provision of the justification, for-
mulation and enforcement of the three fundamental principles of
Community law - direct application, direct effect and primacy of
Community law over the member states’ national law.?

2 CJEC, 8. 4. 1976, Defrenne, 43/75.

22 The Court decisions on Cases 46/62, 6/64, 13/68 remain among the
most important for the role of Community law in the European integration
process which role is ensured, inter alia, by the CJEU jurisprudence on CJEC, 5.
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By the recognition of and a new emphasis on the institutional
dialog that is maintained within the framework of the prelimi-
nary rulings under Article 267 TFEU and centered on the con-
tent of the precedent law and the mechanism of its impact on
the national law of the member states, the CJEU could “take the
liberty” to set a precedent and proceed with this constitution. If
the outcome of the precedent is judged encouraging, its institu-
tionalization might be considered.

In this way the CJEU would impart a new richer meaning to
the dialog via preliminary rulings on matters of principle that
concern the modern evolving constitutionalism that has been in-
fluenced by the EU accession and EU membership, the assumed
wording being: “Before we answer you, we, the guarantors of the
application of EU law, would like also to hear the guarantors of the
supremacy of the national constitutions influenced by EU law.”

[t is understandable that such a constituting effort should be
motivated by the relevance of the preliminary ruling on the ap-
plication of EU law by the national courts or tribunals. Crucial
here would be the CJEU’s judgment of the constitutional law rele-
vance of the issue or of its intersection with EU law and evolving
constitutionalism over which EU law has primacy.

Thus, in my opinion, there will be cases that will deserve to
be selected and rated as “The CJEU Grand Decisions” as they will
reflect and express the current state of the evolving constitution-
alism whose existence is not eliminated at all and whose real
contribution to EU law application is recognized.

The proposed institutional dialog, without prejudice to the
CJEU functions and competences, by which it molds the practice of
EU law application, can reflect and benefit from the constitutional
courts’ contribution to EU law application. This would create an
internally coherent practice that recognizes both, the loyalty in
the cooperation of the member states and the constitutional iden-
tity of each one of them, conserved though already influenced,
through acceptable amendments to the constitution, by the EU
accession and the legal consequences proceeding therefrom.

2.1963,van Gend & Loos, 26 /62; CJEC, 15. 7. 1964, Costa v. ENEL, 6 /64; CJCE,
19.12. 1968, SpA Salgoil v Italian Ministry of Foreign Trade, Rome, 13/68.
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The Court of Justice of the European Union can best judge in
which cases, where specific requests are considered under Arti-
cle 267 TFEU, significant issues of quasi-constitutional type are
tangibly affected, inter alia, making it appropriate to constitute
the constitutional courts as parties concerned in the preliminary
ruling proceedings under Article 267 TFEU.

Such an institutional dialog would be particularly useful both,
in a preliminary ruling of the Court on the interpretation of the
Lisbon Treaties?, and on the validity of an act of the Union insti-
tutions especially where there is a likelihood or a lacuna arising
from its application in the EU member state’s national law. This in-
stitutional dialog could be expected to contribute, inter alia, to the
hearing of disputes of competence by the CJEU over contradictory
matters concerning subsidiary (shared or divided) competence
or over the principles on which the EU is founded as laid down
in Article 5 TEU. In an equal measure, interpretation is required
by the abstract nature of the concepts that describe in Article 2
TEU the values on which the EU is founded and by which the EU
is inspired, without clarity which would make it difficult for the
special proceedings under Article 7 to determine the existence of
a serious and persistent breach by a member state of the values
referred to and to suspend rights. Moreover, the Court of Justice

23 7K. llomoga, L[uT. cbu., c. 457. In the work quoted, p. 457 I came across
an example of a CJEU decision under Article 267, on the established practice
in Italy where each Italian judge, in the event of finding the non-conformity
of a national law with Community law, shall suspend the case and refer the
matter to the Constitutional Court of Italy. Beyond the subject matter of this
case, the establishment of such a procedure becomes a sign of reasoning in
legal terms for which there is rationale whereby the constitutional court of
a member state is not to refrain from the assumption of an attitude towards
the possible non-compliance of a national law with Community law. The syn-
chronization of the application of Community law, now EU law, presupposes
cooperation between the constitutional courts and the CJEU, in cases such as
the one in which the latter engages in interpretation and in the absence of
such institutional dialog has brought about this practice. This practice, with-
out being encouraged, can be taken into account in the reasoning about the
need to promote institutional dialog by preliminary rulings that involve the
constitutional courts too, whenever they have not requested a preliminary
ruling on an initiated case under Article 267 TFEU.
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of the Community imparts to each term that it uses an exclusively
Community meaning and sense (Cases 75/63, 283/81, 298/87).

The case law of some constitutional courts over the last ten
years provided convincing examples of the need for the institu-
tional dialog in question and even suggested the limits of its pos-
sible future acceptability, doing so either by means of the existing
forms - in the event of ratification of primary acts of the Europe-
an Parliament or by means of the request for a preliminary rul-
ing. I will give just two examples.

The first one is the above-cited example - again the judgment
of the German Federal Constitutional Court of 30 June 2009. By
this judgment the Court, both in the reason and in the operative
part, acted as a constitutional court of a EU member state —a guar-
antor of the application of the Basic Law for the Federal Republic
of Germany as the constitution of a member state of the Union.
In the reasons, the Court clearly elaborated its understanding of
constitutionality which respects the effects of EU membership in
view of the EU law application but in harmony with the German
constitutional limit.

Such a position submitted as an opinion to the CJEU and dis-
cussed by the CJEU together with positions, be they similar or
different, submitted by other constitutional courts would sig-
nificantly contribute to the cogency and legitimacy of the CJEU
decisions on issues relatable to quasi-constitutional concerns of
the exclusive competence of the Court based in Luxembourg, and
thereby, to the harmonization of the practices of the EU law ap-
plication to this sensitive issue.

The second example dates from 2010 when Belgium’s Con-
stitutional Court approached the CJEU with a request for a pre-
liminary ruling on what it termed “a hypothesis of a lacuna” in a
piece of legislation that transposes a directive whose validity is
debatable.

In fact the two contentious issues in this case, though logical-
ly related, are handled by “two levels” of courts: at national level
where it is Belgium’s Constitutional Court, and at supranational
level where it is Court of Justice of the European Union, acting as a
quasi-constitutional court of the EU. As these two issues are logi-
cally related, they should be addressed as the same logic is applied.
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As for the constitutional courts that have already been recog-
nized as parties concerned in the preliminary ruling proceedings
under Article 267 TFEU, they could decide whether to give opin-
ions or not. The opinions stated are not binding on the CJEU. The
mere expression of opinions prior to the CJEU’s delivery of judg-
ment when closeness or similarity has been detected and after
deliberation may persuade the court to accept or dismiss points
of their argumentation when it pronounces its preliminary ruling.

And one more thing that goes beyond the legal justification of
the need for the proposed institutional dialog in this case - the
use of the assistance requested. Without deciding on a specific
case, with the preliminary ruling to a request under Article 267
TFEU, the Court based in Luxembourg in fact largely influenc-
es or, in a sense, predetermines future decisions of the nation-
al courts while the ruling is not necessarily binding even on the
court that has requested a preliminary ruling. Hence the stron-
ger justification of the proposal to constitute the member states’
constitutional courts in preliminary ruling proceedings in the
CJEU in view of the effects of the Court’s rulings whose ultimate
goal in this case is to support the establishment of a consistent
procedure of EU law application.

While this modus operandi does not take away whatever of
the CJEU’s competence and importance, it recognizes the role
and significance of constitutional courts in the application of EU
law in a Union that is committed to the rule of law of sovereign
states and nations, it would be in harmony with the underlying
idea of the EU itself. This would, to an extent, lull the sharp feel-
ing of unilateral pursuit and formulation of answers to questions
concerning difficult constitutional law problems and called for
by the European integration process.

In lieu of conclusion

While today evolving constitutionalism gives answers, it con-
tinues to seek answers to the intriguing question: “How can we
reconcile what is irreconcilable?”

There exists a need for c common political will and for a mod-
ern understanding by the constitutional courts of the constitu-
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tional identity that is influenced by the EU membership of the
country concerned just as there is a need for an equally sustained
effort by the CJEU to see and perceive the constitutional courts
as advocates of the cause to establish a cohesive and consistent
practice of EU law application and when they act as guarantors of
the supremacy of the constitution of the concerned member state.

In the an aftermath of the failure of the draft Constitution for
Europe and in a turbulent time intended for reflection where
political responses fall behind the emerging issues, the Lisbon
Treaty brings about the need for institutional dialog between the
CJEU and the member states’ constitutional courts. Premising on
the philosophy embedded in the political design and its imple-
mentation, on concrete texts and their systematic interpretation,
the two significant principles that can now be inferred might
prove to be crucial for the practical implementation of the Lisbon
arrangements. These are:

1. Respect for the member states’ national identity®* and,
above all, for their constitutional identity as its manifestation.

2. Loyal cooperation of the member states in the fulfilment
of the obligations arising from their EU membership as well as
active involvement in EU development through EU law.?®

2 M. BesioB, basizapckama koHcmumyyuoHHa udenmuyurocm. Teopus,
ucmopus U 3HaveHue 8 KOHmMekcma Ha HAOHAYUOHA/IHUSL KOHCMUMYyYuoHa-
ausem. C., Cubuy, 2017; OnpedesnsiHe u omcmoasaHe HA KOHCMUMyyuoHHama
udeHMuUYHOCmM — npoyedypeH 8sNpoc HA 2paHUYama Mexcdy HayuoHaAHUs U
HAOHAYUOHA/IHUSL NpagonopsidsK Uuau ckpuma 6umka 3a cygepeHumem? — B:
Iln. KupoB (cbcTaB. M Hay4. pea.), KoncmumyyuoHHu uscaedsarus, 2014~
2015 e, 25 200unu demokpamuyuHa mpaHcgopmayus 8 Penybauka Boazapus,
C., YHuBepcuTeTCKO U3gaTecTso ,CB. Kii. Oxpugcku®, 2017, crp. 372-394.

% 1 am bound to specially acknowledge my professional satisfaction
with the three publications of Bulgarian Constitutional Court members in
the collection EB. TaH4eB (cbCT.), Kaacuuecku u ce8pemeHHU meHOeHYuu 8
KoHcmumyyuoHHusl koumpou, C., @enes, 2012, c MaTepuasy Ha OpraHusupa-
Harta oT KoHcTUTYyMOHHUS cbA HA P Bbarapus MexayHapoHa KoHdepeH-
1M, 1o noBoA Ha 20-roAUIIHMHATA OT NpyueMaHeTo Ha KoHcTuTyusaTa Ha
Peny6siuka bbarapust u 3akoHa 3a KOHCTUTYIIMOHHUSA CbJl, @ UMEHHO:

- npod. E. TaH4eB, 3apasxcdaHe u e80110YUS HA KOHCMUMYYUOHHUS KOH-
mpos (acnekmu Ha KOHCMumMyyuoHHUs1 KOHMpPOJa 8 CPABHUMENHA hepchek-
muea u 8 ceemauHama Ha 6s12apckomo npaeo), ctp.70-98;
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Institutional dialog between the CJEU and the constitution-
al courts is indispensable in understanding the meaning and
substance of these principles, in line with Community jurispru-
dence?® in molding their application practice. What was incom-
patible yesterday might become compatible tomorrow.

What we know for sure is that between yesterday and tomor-
row there stands today where supranational quasi-constitution-
al superimposition occurs and inevitably reflects on, inter alia,
the member states’ evolving constitutionalism as a reality, in the
part that has been brought about or triggered as a result of the
European integration process.

We got here. Yet, where are we going?

We owe ourselves an answer. And we owe it before the evolv-
ing constitutionalism becomes evolved constitutionalism.

Note: Since the format of the publication, its size includ-
ed, significantly limit the opportunity for comprehensive bib-
liographic reference, I trust that the readers will visit the Eur-Lex
dataset and the CJEU website www.curia.europa, which regularly
carry publications that treat the European integration process
and related issues.

- npod. E. ipymeBa, [IperoduyuasHo 3anumsaHe u om 6s42apcKust KOH-
cmumyyuoHeH csd?, ctp.167-177;

- B. [lyHeB, Om 3awjuma Ha HAYUOHAIHAMA KOHCMUMYyYus KeM 3awumda
Ha eaponetickust npagos ped (Kpamsk npez/ed Ha opucnpydeHyusma Ha Kow-
cmumyyuoHHus ¢s0 Ha Penybauka Bsazapust).

The issues that drew the attention of these authors - from the effective
protection of the supremacy of the Constitution (Evgeni Tanchev), through
the need to cooperate with the European judicial institutions in a legitimate
constitutional environment (Emilia Droumeva) to the need to interpret
the Constitution in terms of compliance, i.e. in the spirit of the Community
law when the matter under consideration is governed by Community
law (Blagovest Pounev), seen and conceived from the perspective of the
Constitutional Court’s jurisprudence, in my reading, reinforce the cogency of
the argumentation concerning the specifics of evolving constitutionalism.

26 CJEC, 12. 9. 2006, Kingdom of Spain v United Kingdom of Great
Britain and Northern Ireland, C-145/04.



PROBLEMS OF THE REGULATION
OF BULGARIAN CONSTITUTIONAL JUSTICE:
A SUMMARY VIEW

Pencho Penev

For almost thirty years now, constitutional justice as dis-
pensed by the Bulgarian Constitutional Court (CC) has been an
integral and essential part of Bulgarian constitutionalism. During
the specified period constitutional justice set its own shape, con-
quered the domain that had been attributed to it by the Consti-
tution that was adopted in 1991, lived a full-blooded life and
amassed solid experience. As elsewhere in Europe, the Bulgarian
constitutional justice holds the important non-majority share of
modern democracy. The Constitutional Court’s non-majority le-
gitimacy and relatively static condition (the long term in office
for the CC members subject to a regular partial renewal of the
composition following the quota principle) create the feeling of
an entity that is monolithic and lasting. This may be ascribed, in-
ter alia, to the fact that the paradigm of the majority-conferred
empowerment over regular periods is not relevant here. In con-
stitutional justice, the parameters of the Constitutional Court
powers are statutorily fixed by the incorporation into the Consti-
tution of the will of the supreme lawmaker - the Grand National
Assembly as a constituent authority. Although a highly conser-
vative category, due to the requirement and need for lasting and
indisputable stability of the regulation, the constitutional matter
relating to constitutional justice is also subject to change, sup-
plementation and improvement. The questions are: Changes for
what? Changes in what and how much? That is, the question is
about the substance and the measure.

The outlines of Bulgarian constitutional justice are deter-
mined by two factors: the first and underlying factor is the statu-
tory frame at the constitution and law level; the second, derivative
but no less important factor is the Constitutional Court jurispru-



PROBLEMS OF THE REGULATION OF BULGARIAN CONSTITUTIONAL JUSTICE: A SUMMARY VIEW

dence. The correlation of these two factors is crucial for the op-
timal function of any constitutional justice. Excessive regulation
would be detrimental because it could impede the freedom to dis-
cuss and resolve a particular constitutional case, especially in the
application of abstract constitutional texts. In principle, it is to the
disadvantage of constitutional justice to establish a dogmatically
rigid frame pertaining to details and particulars about the regu-
lation of the constitutional process. In contrast, the non-existence
of regulation or the existence of deficient regulation on basic is-
sues, the constitutional process included, may lead to unfounded
enthusiasm and to the redrafting of the Constitution.

By definition, constitutional jurisprudence is a source of con-
stitutional law and constitutional justice as it stems from the
universal binding and non-appealable decisions of the Consti-
tutional Court. In the context of developing constitutional jus-
tice, which the Bulgarian constitutional justice is, undoubtedly,
the constitutional jurisprudence is an important indicator of the
state of statutory regulation. A careful analysis of the jurispru-
dence may suggest how to achieve the measure of the necessary
and sufficient (but not excessive) regulation. This was one of the
guiding ideas in the preparation of this paper.

There are three major components of constitutional justice
regulation. The first component is the regulation of powers -
they determine the aspect and characteristics of the Bulgarian
constitutional justice. The second component is the regulation
of the requesters - their optimal number and background, i.e.
whether they belong to the public domain or whether they are
actors whose mission is to protect citizens. The third major com-
ponent of the regulation is related to the effect of the Constitu-
tional Court acts - nature, situations of retroaction, remedial
tools regarding the consequences of the effects of decisions in
the future. Each of these three components will be closely exam-
ined in the section below.
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I. Regulation of the Bulgarian Constitutional
Court powers

1.In general

The regulation of the Constitutional Court powers is a con-
stitutional matter; no authority of the Constitutional Court shall
be vested or suspended by a law (Art. 149, para 2 of the Con-
stitution). In principle, the Bulgarian Constitution provides for
a well-built system of Constitutional Court powers. The expla-
nation is that as a relatively young democratic constitution it
was able to incorporate the useful and proven experience of the
constitutional courts that already existed in Europe and that had
amassed sound jurisprudence. Alongside, new country-specific
powers were granted to the Bulgarian Constitution.

The Bulgarian Constitutional Court powers can be classified
into three main groups:!

The first group comprises the power to make interpretations:
this power is unique and therefore specific. Of course, it is a stat-
utory, not a case interpretation of the Constitution and that au-
thority is listed in Art. 149, para 1, item 1 of the Constitution.

The second group comprises powers of judicial review on the
statutory texts: rulings on the challenges to the constitutionality
of the laws and other acts of the National Assembly, rulings on
the compatibility between the Constitution and the international
instruments concluded by the Republic of Bulgaria prior to their
ratification, and on the compatibility of domestic laws with the
universally recognized international law standards and with the
international instruments to which Bulgaria is a party. This group
comprises rulings on challenges to edicts of the President and to
non-statutory decisions of the National Assembly, conditionally
termed quasi-constitutional control.

The third group comprises the Constitutional Court’s statu-
tory powers, rulings on the proof and changes in the status of
Constitution-named institutions or officials thereof: the legality
of parliamentary elections, of the election of the President and

! For the detailed classification of the Bulgarian Constitutional Court
powers see: II. [leneB, KoncmumyyuoHHo npagocasdue, C., Cuena, 1997, 67 ff.
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Vice President or of the election of an individual Member of Par-
liament, the removal of a Member of Parliament for reasons of
ineligibility, incompatibility or resignation, rulings on impeach-
ments against the President or the Vice President, rulings on the
Constitutional Court members’ status.

The fourth group comprises powers to make sure that the in-
terinstitutional and public political process in the State complies
with the Constitution. These are the Constitutional Court powers
to rule on competence suits between the National Assembly, the
President and the Council of Ministers, and between the local au-
thorities and the central government. This group comprises also
the Constitutional Court power to rule on challenges to the con-
stitutionality of political parties and associations.

As evident, the Bulgarian Constitutional Court is empowered
for extensive judicial review to make sure that the actions, acts
and statutes of the policymaking top-level public authorities
and other major actors are consistent with the Constitution, so
in fact the Constitutional Court sees that the key components of
the overall public political life in the State is in harmony with the
Constitution. The regulation of the Constitutional Court powers
could be improved along the following lines:

2. The power to provide interpretations under
Art. 149, para 1, item 1 of the Constitution

By its nature and scope the Bulgarian Constitutional Court
power to provide interpretations is unique in the European con-
text. Whatisimplied is a quasi-statutory binding interpretation of
the Constitution provisions to clarify their nature and scope. This
interpretation differs from case interpretation, which is instru-
mental ad hoc interpretation in the application of a specific Con-
stitution provision to settle a specific constitutional controversy.
Statutory interpretation is the ad hoc prerogative that the Consti-
tution vests in the Constitutional Court to make interpretations
whose legal effect is close to that of the authentic interpretation
that the makers of the Constitution entrusted to the controlling
authority that they established. Both the benefits and dangers of
the exercise of the interpretation power under Art. 149, para 1,
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item 1 of the Constitution have been repeatedly emphasized in
law writings. With no statutory regulation in place, the Constitu-
tional Court, from its very outset, drawing on its jurisprudence,
formulated the requirements that will sustain a request for inter-
pretation in order to emphasize the extraordinary nature of this
prerogative. In a summary, these three requirements are: there
should be uncertainty about the substance or scope of the con-
stitutional text; the interpretation should be intended to address
a real existing constitutional problem (which shall not be subject
to purely abstract interpretation); the requester for the interpre-
tation should have a proven legal interest.

By exercising this power, the Constitutional Court settled
very acute political disputes and had a balancing and soothing
impact in times when political confrontation was strongly mani-
fest and when the new democracy was toddling. Particularly pro-
ductive in this sense were the rulings on requests for so-called
pre-emptive interpretation, that is, when a request is made for
the interpretation of a Constitution provision or of the correla-
tion of Constitution provisions in order to push future legislation
along the right path or when an important political action leans
on the strict interpretation of the Constitution. Constitutional
Case No. 7/2015 sounded alarm since it was for the first time
ever since it was established that the Constitutional Court dis-
missed a request for pre-emptive interpretation. It is reassuring
that the Constitutional Court’s subsequent resolutions on wheth-
er a request is to be sustained or dismissed showed that it made
a comeback to its normal modus operandi and again agreed to
consider such requests. To preclude the recurrence of instances
of hesitation and contradiction in the exercise of the power to
provide interpretations under Art. 149, para 1, item 1 of the Con-
stitution I think it is required that:

- The Constitutional Court Act (CCA) should incorporate a
separate chapter on the Court’s power to provide interpretations.

- The chapter as per the above bullet should prescribe the
conditions to sustain a challenge. As I have noted, they have al-
ready been outlined by the Constitutional Court’s jurisprudence.
The chapter should enumerate the possible goals, including
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pre-emptive interpretation and authentic interpretation for the
direct application of the Constitution provisions.

- The chapter should treat the matter of the constitution of
parties concerned and also of the gathering of possible evidence
to support a historical, respectively explanatory interpretation
of the construed Constitution provision or the correlation of
provisions.

- At constitutional level, a resolution should be found for the
effect of the Constitutional Court’s interpretative decision. There
is no reason why the effect of such a decision should be different
from what the general theory of law postulates, viz. that the in-
terpretative decision shall be retroactive as it specifies the mean-
ing of the legal text all the way from its passage and thereafter as
long as the law exists.

- The CCA chapter under consideration should provide for the
possible impacts of a retroactive interpretative decision.

3. Dissonances in the regulation on the
Constitution-guaranteed primacy of international law

The Constitution contains two provisions that directly per-
tain to the primacy of international law over the domestic (na-
tional) law. Art. 5, para 4 of the Constitution reads thus: “Any in-
ternational instruments which have been ratified by the constitu-
tionally established procedure, promulgated and come into force
with respect to the Republic of Bulgaria, shall be considered part
of the domestic legislation of the country. They shall supersede
any domestic legislation stipulating otherwise.” Further, Art. 149,
para 1, item 4, clause two of the Constitution reads thus: [The
Constitutional Court shall] “rule on the compatibility of domestic
laws with the universally recognized norms of international law
and the international instruments to which Bulgaria is a party”

The correlation of these two provisions raises a number of
questions. The first and most important of these questions is:
Who can apply the direct suspensory effect that Art. 5, para 4 of
the Constitution provides for? Both theory and practice tend to
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accept that it is the court that is hearing the case.? If this postula-
tion is accepted unconditionally, then the text of Art. 140, para 1,
item 4 of the Constitution will become almost pointless. Howev-
er, in reality it is to be observed that the Constitutional Court has
been continually approached with such a request. Such concur-
rent competence where it is the competence of the court that is
hearing the case and the Constitutional Court’s competence, and
where the only difference lies in the scope of the binding effect
of the decision, may cause serious dissonances. There is nothing
to preclude that if the Constitutional Court was not approached
and did not give a preliminary ruling, the court that is hearing the
case will conclude that there exists a contradiction and refuse to
apply the Bulgarian law. There exists no guarantee that the Con-
stitutional Court will come up with e decision to the same effect
if the matter is brought to it afterwards. On the other hand, the
court cannot suspend proceedings to approach the Constitution-
al Court which is to hand down a binding decision to settle the
dispute. How is this dissonance to be eliminated? I think that the
court, which is hearing the case, could directly apply Art. 5, para
4 of the Constitution but only in the cases where the statutory
provision and the international treaty clause treat an identical
matter, i.e. when the hypotheses concur but the statutory law
and the international treaty diverge. In this case the court that is
hearing the case is to apply the international treaty clause which
is made binding on the court by the direct effect of Art. 5, para 2
of the Constitution. In all other cases where the law detects any
noncompliance with the principles, ideas or general regulation of
an international treaty, the ruling on the noncompliance shall lie
within the competence of the Constitutional Court. In such a sit-
uation, the court that is hearing the case must be vested with the
power to approach the Constitutional Court. This will be treated
in details in the next section of this paper. Also, it is necessary to
save the Constitutional Court’s exclusive competence to rule on
the noncompliance of pieces of domestic legislation with univer-
sally recognized international law norms.

2See K. Ctanes, [Ipo6aemu Ha KoHcmumyyusma u KOHCMumyyuoHHOmMo
npasocsdue, C., Cuesa 2002, cTp. 45.
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Moreover, since the Constitutional Court’s competence is uni-
versal, the following question arises: once the court that is hear-
ing the case has applied Art. 5, para 4 of the Constitution, will it be
possible to bring the same matter to the Constitutional Court after
the case is closed following a decision as appropriate? The Consti-
tution does not set up any barrier (the court’s decision does not
have an erga omnes effect) to proceed with. However, how could
the particular case stand to gain from the Constitutional Court’s
decision which will have an ex nunc effect whereas the Code of
Civil Procedure (CCP) does not provide for reversal of judgment
(a Constitutional Court's decision that ascertains the noncompli-
ance of the applicable law with an international treaty). In gen-
eral, all the regulation on the primacy of international law over
domestic law needs serious adjustments and supplements.

4. Removal from office of the President or the Vice
President for reasons of ineligibility or incompatibility

This is an evident gap in the Constitution: while the Constitu-
tion provides for an earlier termination of the tenure for reasons
of ineligibility or incompatibility of the Members of Parliament
or of the Constitutional Court Justices, it sets requirements of el-
igibility and compatibility for the President and Vice President
but does not explicate the consequences if these are not met. It
is essential to incorporate into the Constitution an explicit text
about the earlier termination by the Constitutional Court of the
term of the President or the Vice President upon the ascertain-
ment of ineligibility or incompatibility. Until this gap is filled in
Art. 103 of the Constitution might be a palliative tool. However,
it should be recalled that when the procedure under Art. 103 is
applied, it is not unlikely to fail to enlist the support of the quali-
fied majority needed to proceed with the impeachment and thus
the tenure will be saved. A clearly worded and unambiguous pro-
vision should be incorporated into the Constitution to the effect
that upon the ascertainment of ineligibility or incompatibility,
the Constitutional Court shall have the unconditional authority
to terminate the President’s or the Vice President’s term.
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5. Improvements of Constitutional Court Act texts that
provide for the valid reasons
for Constitutional Court action

What is meant is the constitutional proceedings as a sys-
tem of rules of procedure that are to be abided by in the filing,
hearing and ruling on a constitutional case as the Constitutional
Court exercises its powers. Most of these rules are codified in
the Constitutional Court Act (CCA) and a smaller part is to be
found in the Rules on the Organization and Activities of the Con-
stitutional Court.

The CCA contains provisions that unjustly restrict access to
constitutional justice. The first restriction is imposed by Art. 17,
para 3 CCA: “Motions for settling disputes concerning compe-
tence envisaged in Art. 149, para 1, item 3 of the Constitution
shall be made only after discussion as to the subject of the dispute
between the respective interested institutions.” The Constitution
does not set any such requirement, therefore, the first question
to be asked is whether it is compliant with the Constitution and
whether it makes it excessively difficult to exercise this pow-
er. The first difficulty that this legal text creates is the waste of
time. The parties should contact and negotiate and, if they do not
come to terms, they may approach the Constitutional Court. It is
quite likely that the suit of competence may press for a speedy
action. Secondly, there might be cases where discord will esca-
late rather than subside. Thirdly, with the requirement that local
authorities negotiate with the central government, the idea that
this should protect and guarantee local self-government perfor-
mance is largely rendered meaningless for it is clear which play-
er will dominate in such negotiations and how much it will be a
level playing field. And finally, the fourth point is the risk that the
uninterested institution might pretend that it negotiates while in
fact it protracts without any good reason and even thwarts the
materialization of the constitutional possibility under Art. 149,
para 1, item 3 of the Constitution. For all reasons mentioned here
this provision should be abolished.

The second provision that adversely affects access to consti-
tutional justice is Art. 21 para 5 CCA - when the Constitutional
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Court has ruled with a decision or with a resolution on the dis-
missal of a request, further requests on the same matter may not
be filed. The substance of this provision covers too many hypoth-
eses that cannot and should not be treated in an identical way.
Thus, it appears that Art. 21, para 5 CCA precludes reapplication
when: the request has been granted (sustained); the request has
been dismissed on its merits; the request has been dismissed
because of the failure to reach a majority; the request has been
judged to fall beyond the Constitutional Court’s competence and
dismissed accordingly; the request has been dismissed in the ab-
sence of a legitimate requester; the request has been dismissed
on grounds of the expiration of the time limit within which the
requester should have acted on the Constitutional Court’s in-
structions to add precision to the subject matter of the request.

Six possible hypotheses are advanced and just one conse-
quence is provided for: the preclusion to bring again the same
matter to the Constitutional Court. I will discuss some of these
hypotheses - the ones that, in my view, must necessarily be sub-
ject to a separate and different regulation of the consequences:

[ think it is problematic to invoke Art. 21 para 1 CCA if the
claim is dismissed on account of the required absolute majority of
seven votes “for” to sustain it. Moreover, often the decision “dis-
missed” results from “six vs five” or “six vs four” votes over the
admittance on merits. This exacerbates the feeling of regulatory
deficiency and injustice. In such assumed cases, the preclusion of
reapplication that brings up the same matter is an excessive sanc-
tion that is binding on the requester in the particular case and, in
addition, on all others who would venture to reopen a constitu-
tional dispute on the same challenge. Meanwhile the controversy
persists as do the negatives that it breeds: action is denied to fu-
ture claimants who may have their own and, presumably, stron-
ger reasons to bring up the matter again; if the law is really bad,
it continues to produce bad effects; a reaction in the event of a
subsequent change in the economic or social sector is thwarted,
and the assumption of unconstitutionality is further fueled.

[ think it would be reasonable in such cases to give an uncon-
ditional opportunity to all other entities under Art. 150 of the
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Constitution to be able to reapply and give their own reasons and
legal arguments - the inclusion of another requester is an indi-
cation of a real problem so let the Constitutional Court have the
opportunity to make again an analysis of the unconstitutionality
claimed taking into account the new proofs thereto. The right to
approach the Constitutional Court with a new challenge concern-
ing the same matter should not be denied to the original claimant
but after a certain period, for instance not earlier than the lapse
of one year. The dismissal owing to the absence of absolute ma-
jority does not settle the dispute on its merits and does not have
the force of res judicata on the constitutional case to put up a real
legal impediment to reapproach the Constitutional Court. From a
purely practical perspective, [ would add that the Constitutional
Court’s dismissals because of the absence of an absolute majority
to hand down a valid decision are relatively few but very essen-
tial. Virtually, all decisions that are handed down by a thin rather
by an overwhelming majority concern challenges that implicate
the exercise of the citizens’ fundamental rights and freedoms.
Hence, the increasingly important need to reconsider the exist-
ing legislation and to seek solutions that are more flexible.

[t is necessary to incorporate a separate provision to supple-
ment Art. 21 CCA to read explicitly that a challenge dismissed
on grounds of noncompliance with the Constitutional Court’s in-
structions or on grounds of an irremovable fault of the requester
shall not preclude the option of re-initiation by lodging a new
request about the same matter.

Finally, there exist powers to which Art. 2 para 5 CCA is, in
principle, inapplicable on account of their specifics. For instance,
upon the dismissal of a request that a party or an association be
declared unconstitutional, the matter of the resumed request
remains the same, however, the request should not be seen as
inadmissible if it reports that after the Constitutional Court pro-
nounced its dismissal, the party or the association went into un-
constitutional actions.

In conclusion, Art. 21, para 5 CCA should cease to exist in the
eclectic generalized form as it is and should be supplemented
by all specific hypotheses that are to receive adequate and fair
treatment.
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II. Regulation concerning the entities that are
entitled to approach the Constitutional Court

1. In general

The number and nature of the requesters are fundamental
to the effectiveness of constitutional justice. This is so as when
the Constitutional Court cannot take action upon its own initia-
tive, they are the crucial go-between for the Constitution and the
act or action that are subject to judicial review for compliance
with the Constitution. The requesters initiate the constitutional
proceedings and bring thereunto the legal arguments and con-
siderations on which the Constitutional Court gathers evidence
and hands down its verdict. Thinking in general terms about the
nature of the requesters with both general and special compe-
tence, which is the subject matter of Art. 150 of the Constitution,
the following major characteristics may be noted.

First, the majority of the requesters are executives or facilita-
tors of political power. This is understandable since the essential
part of the constitutional review concerns the status, acts and ac-
tions of public authority. The entitlement of the Constitution-es-
tablished high-level public authorities to approach the Constitu-
tional Court with matters concerning their compliance with the
Constitution in a functioning system of separation of powers is
a strong guarantee that no unsanctioned violation of the Con-
stitution will be endured. It should also be mentioned that the
requirement to approach the Constitutional Court is a clear in-
dication of recognition of and submission to the Constitutional
Court’s jurisdiction and reasserts the Court’s legitimacy.

The second characteristics of the requesters as per the Bul-
garian Constitution is that they are chosen so as to cover effec-
tively the entire thematic gamut of possible judicial review by the
Constitutional Court. The right of one fifth of the MPs to approach
the Constitutional Court ensures the protection of the minority
against unconstitutional action of the majority, including in the
field of legislation. The public law domain is protected against
unconstitutional action as the Constitutional Court can be ap-
proached by the Council of Ministers, the President, the Supreme
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Court of Cassation (SCC), the Supreme Administrative Court (SAC)
and the Prosecutor General. Municipal councils are free to insti-
tute suits of competence. The sensitive and important matter of
Constitution-extended protection of the fundamental rights and
freedoms draws on the activities of the Supreme Bar Council and
the Ombudsman and on the avenue afforded to the SCC and SAC
juries to challenge applicable law as unconstitutional. The group
of MPs, the President and the Prosecutor General who should not
be indifferent to matters of fundamental rights is to be added to
these. Despite the mentioned essential and thematic diversity of
the requesters, it is commonly agreed that, compared to the other
European countries, access to the Bulgarian Constitutional Court
is restricted. The difference is mainly in that the Bulgarian Con-
stitution does not provide for an individual complaint nor does it
provide for an avenue to be afforded to courts of any rank to ap-
proach the Constitutional Court directly whenever they identify
the unconstitutionality of the piece of legislation that is applicable
to the particular case that they are hearing. Such further enlarge-
ment of the circle of entitled requesters will bring constitutional
justice closer to the Bulgarian citizens.

2. The Bulgarian courts’ competence to approach
the Constitutional Court

The idea that the right to approach the Constitutional Court
with a challenge to the constitutionality of applicable law should
be enjoyed by all courts, in addition to the SCC and SAC juries, has
been broadly debated in theory for a long time. The opponents to
this idea put forward a number of major practical concerns:

- Conditions are created where treatment will be discrimina-
tory, i.e. a different progress of the proceedings that deal with a
similar matter and are subject to identically applicable law. Ac-
tion will be dismissed in one case while the rest will progress and
might be closed before the Constitutional Court pronounces its
decision to revoke the law.

- Conditions are created where there will be calculated ad-
journment of hearings when the challenges to the Constitutional
Court are abused and, furthermore, the resolution of the court
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cannot be subject to review as it is about compliance with the
Constitution and therefore, a matter that lies beyond the compe-
tence of the court of appeal.

[ think these concerns can be rationally calmed down:

First, with regard to the discriminatory treatment of other
pending cases, subject to identically applicable law, the problem
should be considered to have been solved following the amend-
ment to the Code of Civil Procedure of 2017. It is the provision
of Art. 280, para 1, item 2 which reads that subject to a cassation
appellate review shall be appellate review judgements wherein
the court has pronounced on an issue that is in conflict with in-
struments of the Constitutional Court.

Second, with regard to the possibility of calculated adjourn-
ment of hearings and protraction of proceedings, such a risk does
exist since the court’s resolution to adjourn a case pending the
Constitutional Court’s pronouncement, is not subject to review.
However, if this is an overriding concern, the question arises im-
mediately: Is the court discredited in domestic law application
as against the entitlement to be advised by the Court of Justice
of the European Union (CJEU) headquartered in Luxembourg on
the compliance of applicable law by the submission of a request
for a preliminary ruling?

Third, the persistent abuse of this right is unlikely to occur
given the new forms of case progress check concerning the In-
spectorate and subject of the Judiciary Act. As a rule, mistrust
towards the Bulgarian court is not a manifestation of creative
statecraft.

Fourth, the freedom of the court, regardless of its rank, to re-
flect on constitutionality issues and to communicate directly with
the Constitutional Court to that effect will, no doubt, contribute
to nurture a new far more active and productive attitude on the
part of the court to the Constitution as the living applicable law.

Fifth, finally it should be added that the courts’ avenue to the
Constitutional Court to which they bring a challenge to the con-
stitutionality of applicable law is a common European practice
that has been accepted by nearly all states of the so-called new
democracies of which Bulgaria is one. The right to approach the
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Constitutional Court is enjoyed by all courts, regardless of their
rank, in Poland, Czechia, Hungary, Slovakia and Slovenia.?

The Bulgarian courts should be empowered to approach the
Constitutional Court whenever applicable law conflicts with in-
ternational treaties to which Bulgaria is a party and with univer-
sally recognized international law standards. In the preceding
section, it was discussed in greater detail why this is necessary.

3. Complementation of the competence of the
Supreme Bar Council and the Ombudsman
to approach the Constitutional Court

What is intended is to codify the right of the Supreme Bar
Council (SBC) and the Ombudsman to challenge applicable law,
which they (i.e.the SBC and the Ombudsman) deem noncompliant
with an international treaty to which Bulgaria is a party or with
universally recognized international law standards. There exists
no valid legal reason to separate the two sets of hypotheses -
noncompliance with the Constitution and noncompliance with
international law. The intention of the Constitution maker must
be consistent and unambiguous: both are to achieve the same re-
sult which is the revocation of the noncompliant legal text. The
antagonism of the two sets of hypotheses in terms of the pos-
sibilities for initiation and the restriction of the competence of
initiation of the Supreme Bar Council and the Ombudsman rais-
es doubts as to the impartial application of the Constitution-en-
shrined principle of the primacy of international law over the
domestic law, comparable to the ascertainment of the noncom-
pliance of a piece of legislation with the Constitution.

The empowerment of the Supreme Bar Council and the Om-
budsman should accommodate the possibility to challenge the
constitutionality of the National Assembly’s statutory decisions
that adversely affect citizens’ rights and freedoms. This is what
the statutory nature and effect of both types of legislation (the
laws and statutory decisions of the National Assembly) require.

3 See M. Kaparbo3oBa-®uHKOBa, KoHcmumyyuonHume opucoukyuu
Hosume demokpayuu om Eeponelickus csto3, C., Copu-Ep, 2009 ., 63 ff.



PROBLEMS OF THE REGULATION OF BULGARIAN CONSTITUTIONAL JUSTICE: A SUMMARY VIEW

4. Complementation of the competence of municipal
councils to approach the Constitutional Court

Art. 150, paras 1 and 2 of the Constitution lists the entities that
are entitled to approach the Constitutional Court with a challenge
to constitutionality. Municipal councils are not among the entitled
entities even if the competence that has been assigned unconsti-
tutionally by a law infringes on local self-government. A munici-
pal council should enjoy such a right for even stronger reasons as
the Constitution entitles it to institute a suit of competence that
affects interests less than an unconstitutional regulation that di-
rectly deprives of a power. A telling example from the Constitu-
tional Court’s jurisprudence may be given - Constitutional Case
No. 7/2009. The Constitutional Court was approached by the Sofia
Municipal Council, which brought a suit of competence against the
Council of Ministers. The matter involved was a Council of Minis-
ters decision to introduce in the National Assembly a Waste Man-
agement Bill. The Sofia Municipal Council perceived the cabinet’s
move as an attempted usurpation of a function that is inherent to
local authorities. The Constitutional Court decided in favor of the
Municipal Council acting upon the assumption that waste man-
agement is one of the elements that make up an essential part of
public affairs for local self-government. Supposing that in one way
or another; the cabinet’s proposed bill was successfully railroaded
through the Legislature. The Municipal Council would have been
unable to react against the enactment and thus would have been
stripped of any remedy as it is not authorized to approach the Con-
stitutional Court to ask it to check for compliance with the Consti-
tution while it has no valid reason to institute a suit of competence
since, by virtue of the law adopted, the competent authority shall
be the Council of Ministers.

A municipal council should obtain a status to entitle it to chal-
lenge the constitutionality of a piece of legislation that affects the
interests of local self-government. It is inexcusable that in such
cases the municipal council is to invoke or depend on the grace of
any of the individuals or institutions that are enumerated in Art.
150, para 1 of the Constitution, the more so that the problems of
local self-government are aloof from many of these entities and
sometime are even incompatible with their remit.
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5. Institution of a negative suit of competence with
the Constitutional Court

A negative suit of competence implies an assumption where
the competence exists and directly or indirectly is codified but the
“owner” is not defined in a sufficiently firm and clear way while
none of the several possible titleholders is willing to exercise the
competence. The reasons for this reluctance can vary from the be-
lief that this does not fit into the “job description” of the institution
concerned to pragmatic rationale, for example, by reason of the
need for significant efforts that take time, management resources
or additional financing. In a state committed to the rule of law it is
inadmissible to refuse to exercise a competence, especially when
this impacts important rights or interests of individual citizens or
of a group of citizens nationally or regionally.

A future amendment to the Constitution should empower
the Ombudsman and the Supreme Bar Council to approach the
Constitutional Court and institute a negative suit of competence
whenever citizens’ fundamental rights and interests are infringed
on. So far, there has been no negative suit of competence, institut-
ed and resolved, in the Constitutional Court’s jurisprudence. The
explanation is the inexistence of adequate legislation. It would be
appropriate for a future amendment to the CCA to accommodate
specially this assumption and to treat the cases that come under
it, the implications of the decision and suchlike.

6. Individual Constitutional Complaint

The debate about the introduction of the Individual Con-
stitutional Complaint (ICC) in the Constitution is perhaps the
oldest one in Bulgarian constitutional justice. A great number
of high-profile discussions were held about that matter by the
Civil Convent for Amendments to the Bulgarian Constitution, or-
ganized by the Open Society Foundation in 2005, by the journal
“Legal Barometer” when its issue # 7 was launched in 2013, by
the Union of Jurists in Bulgaria at its round table in 2014. As re-
gards the introduction of the ICC, constitutional law celebrities
like Prof. E. Tanchev, Prof. E. Droumeva, Prof. S. Nacheva, Prof.
M. Karagyozova-Finkova, Prof. M. Zlatareva, the Constitution-
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al Court Justices D. Gochev and A. Arabadjiev, the human rights
lawyers . Grozev and M. Ekimdjiev, have treated the matter in
multiple publications on various occasions. In 2013, I proposed
that the ICC be introduced into the Bulgarian Constitution* and I
am still behind my proposal. For the limitation of space for this
paper, my presentation of the proposal will be as succinct as pos-
sible. I believe that the materialization of the idea will eliminate
the problem associated with the Constitution-enshrined mod-
el of independence of the Judiciary of which the Constitutional
Court is not a part.

Each Bulgarian citizen should be empowered to approach the
Constitutional Court with an ICC providing he/she proves his/
her direct interest that unconstitutionality is exposed and usual-
ly the complainer will be a party to a pending legal dispute. The
empowerment should extend also to closed cases; however, the
challenge to the constitutionality of the applicable law then must
be time-bound - for example, the complaint should be lodged
within a year reckoned from the date of the decision’s entry into
force. The reasons are for the sake of legal certainty. If unconsti-
tutionality is proved within this period, all the codes of procedure
(the Code of Civil Procedure/CCP, the Code of Administrative
Procedure/CAP, the Criminal Procedure Code/CPC) should read
that this shall be grounds to reopen the proceedings. So far, there
is nothing problematic because the Constitutional Court will act
within the framework of its powers. The Constitutional Court
will not step into the conventional courts’ jurisdiction; while the
conventional courts apply the existing law, it is only the Consti-
tutional Court that can rule on its constitutionality. There will be
a combination of the two competences entirely to the advantage
of the citizens. We should add to these two hypotheses the pos-
sibility to resort to an ICC to challenge the constitutionality of a
piece of legislation that precludes judicial review for acts of the
Executive branch of power. The point is clear: there is no conflict
with the Constitution-proclaimed principle of the independence
of the Judiciary, so I will not delve into a more detailed reflection.

* See II. IleHeB B: HopmamusHu U npaxkmu4ecku O4epmalus Ha
6®/12apCKOMO KOHCMUMYYuoHHo npasocsdue, C., CBetynka 44, 2013 ., 226 ff.
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However, [ believe that beyond these three indisputable hy-
potheses, the Constitutional Court may be empowered to exam-
ine the constitutionality of the procedural actions that impacted
the court’s final act. The Constitutional Court may engage with
this in two cases: in case of violation of the right to a fair trial;
and in case of violation of the right to an effective remedy. These
grounds will be consistent with Article 6 and Article 13 of the
European Convention for the Protection of Human Rights and
Fundamental Freedoms. In these two groups of hypotheses, the
Constitutional Court will seem to perform as a court of “fourth”
instance but only for the sake of appearance and mere procedure.
The Constitutional Court will not be a court of “fourth” instance
on the virtuality and in the resolution of a substantive justiciable
dispute; the Constitutional Court will not eliminate the court’s in-
ner conviction and revise the decision. The Constitutional Court
will operate strictly within its Constitution-recognized compe-
tence that is to protect the citizens against violations of the right
to a remedy and to a fair trial as proclaimed by the Constitution
(and also by international conventions). The effect of the Consti-
tutional Court’s intervention in such cases will be solely to re-
open the proceedings, i.e. dispensation of justice continues to be
a competence of the Bulgarian court, which will pronounce the
final judgment upon merits.

For reasons of legal certainty, in these cases alike the right
of a party to approach the Constitutional Court should be time-
bound: it is normal to set a time limit between six and twelve
months reckoned from the date on which the final decision was
rendered.

All above-stated thoughts can be substantiated by the inter-
pretation of the following texts from the Constitution: Art. 4 (the
principles of the state committed to the rule of law), Art. 117,
para 1 (the priority of the judicial defense of the rights of all cit-
izens), Art. 121, para 1 (the obligation of the courts to ensure
an equal and adversary trial to the parties) and Art. 56 (every
citizen shall have the right to legal defense and the right to be
accompanied by legal counsel [when appearing before an agen-
cy of the State]). Who if not the Constitutional Court should see
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that these Constitution-proclaimed principles are abided by? On
what grounds would these principles be inapplicable to the acts
of the courts as well, since it is a matter of constitutional control
on the respect for Constitution-guaranteed rights and not of the
settlement of a legal dispute on merits, a matter for which only
the courts have jurisdiction and whose jurisdiction is not hurt
at all in such cases. It may be argued that review is sufficient in
this area alike and that the Constitutional Court’s interference is
inappropriate and upsets the paradigm of the independent Judi-
ciary. How ungrounded this objection is becomes clear if we ask
ourselves: Supposing it was the highest court that pronounces
the final verdict where the requirement for a fair trial and for the
right to legal counsel was disregarded?

Such a postulation about the extent of the ICC will not only so-
lidify the Constitutional Court’s interference in the extension of
additional constitutional protection of the citizens with respect
to their rights, but will make the protection more comfortable
and efficient compared to the cumbersome and slow proceed-
ings with the European Court of Human Rights.

II1. On the effect of Constitutional Court acts

This is the third major component of constitutional justice
regulation. This component has received the least of treatment
in the Constitution and in the corpus juris. A number of difficul-
ties in the Constitutional Court’s jurisprudence issued there-
from. The Constitutional Court’s decision on Constitutional Case
No. 5/2019 and on Constitutional Case No. 12/2019 that were
joined is looked forward to. Questions that are important for con-
stitutional justice arise: What is the field of application of Art.
151, para 2 of the Constitution? Will the provision be valid when
the Constitutional Court exercises powers other than the estab-
lishment of the unconstitutionality of a piece of legislation? Is it
possible for certain Constitutional Court’s decisions to be retro-
active, in particular the decisions that provide interpretations
of the Constitution under its Art. 149, para 1, item 1? Will there
be corrective action vis-a-vis the hypothesis of a Constitutional
Court’s decision that repeals an unconstitutional amendment
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or supplement to a law, the so-called re-enactment? There is no
doubt that the Constitutional Court’s expected decision will have
a strong impact on the numerous problems in the enforcement of
the Constitutional Court’s acts. The decision is likely to provide
further justification for a future amendment to the Constitution.
This is the reason why [ do not go into a very detailed treatment
here. I will just dwell on some current questions about the effect
of the Constitutional Court’s decision that pronounces a piece
of legislation unconstitutional. The first question is about the
justification for amendments to the Constitution to provide for
the retroaction of certain Constitutional Court’s decisions. The
second question is about the situations where there will be so-
called re-enactment of a Constitutional Court’s decision upon the
conclusion that the piece of legislation brought to the Court is not
compliant with the Constitution. The third question is about the
improvement of the remedy that the CCA provides for to address
the legal impacts that issued from the application of a law that
was declared unconstitutional.

On the first question, it is necessary to incorporate into the
Constitution a text to empower the Constitutional Court to rule
retroactively when the piece of legislation that is dissonant with
the Constitution infringes on Constitution-enshrined rights and
freedoms of citizens. This should be the only possible hypothe-
sis of retroaction. To extend the retroactive effect in other cases
(such as are provided for in the constitutions of some European
countries) is, in my view, inconsistent with the nature and the
mission of constitutional justice as set out in the Bulgarian Con-
stitution. That should not step into the domain of the Legislature.

On the second question, the Constitution should provide for
the re-enactment of a Constitutional Court’s decision that de-
clares unconstitutional a law that revokes or amends a law in
force. Moreover, it is necessary to specify the situations where
the re-enactment will occur: for example, upon the introduction
of a requirement that the re-enacted provision should not be un-
constitutional and it should fit into the legal system and conform
with it, i.e. the existing legal order should need it and accept it.
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On the third question, it is necessary to develop, at the law
level, the idea laid down in Art. 22, para 4 CCA - viz. that the le-
gal consequences of the acts that have been declared unconsti-
tutional shall be resolved by the authority which has issued the
act. To this end, a mechanism should be put in place, for exam-
ple, to initiate proceedings to verify the harmful effects and the
proceedings should involve citizens, institutions and legal enti-
ties concerned, and deadlines should be set to the Legislature
for the preparation and adoption of remedies or compensatory
measures. While I have no hesitation that this is a matter that
can be subject to regulation in a law rather than in the Consti-
tution, I doubt that the CCA, it its current form, could accommo-
date such obligations to be fulfilled by the National Assembly for
the CCA’s content is limited by Art. 152 of the Constitution which
reads that the organization and the manner of proceedings of the
Constitutional Court shall be established by a law. With regard
to that, some 30 years after the adoption of the Constitution of
1991 I would like to reopen the debate about the incorporation
of so-called organic laws into the Constitution of the Republic of
Bulgaria. I believe that the CCA should acquire exactly such a sta-
tus. [ have no doubts about the benefits of the passage of legis-
lation that will treat in detail the constitutional matter and that
will contain provisions to be adopted by a qualified majority. l am
convinced that the introduction of the organic law category will
strengthen the responsibility of the Legislature and thereby the
sustainability and efficiency of all legislation. In addition to the
Constitutional Court Act, the organic law status should be con-
ferred on the Election Code, the Statutory Instruments Act, the
National Audit Office Act and the Bulgarian National Bank Act.

As evident from this paper, there is quite a number of prob-
lematic issues regarding the regulation of Bulgarian constitution-
al justice. It is necessary to prepare a comprehensive draft for reg-
ulatory changes both at the constitution and at the law level.

At the constitution level: several more powers of the Consti-
tutional Court should be provided for; the competence of some
of the entities that the Constitution empowers to approach the
Constitutional Court should be enlarged; new entities should be
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empowered and the Individual Constitutional Complaint should
be introduced; the regulation on the enforcement of the Consti-
tutional Court’s decisions should be improved and conformed to
the specifics of each of the powers that Art. 149 of the Constitu-
tion provides for.

At the law level it is necessary to improve the regulation on
the constitutional proceedings: factors needed to sustain a chal-
lenge and proceed with it; specifics in the examination of certain
cases; elimination of cumbersome requirements for a challenge
to be sustained; the installation of a mechanism to undo damage
caused by the enforcement of an act that the Constitutional Court
has declared unconstitutional. It is needed to consider an overall
redraft of the CCA, which is to achieve an organic law status.

Finally, it should be reminded that well-regulated constitu-
tional justice guarantees a well-functioning democratic state that
is committed to the rule of law.




LA CONSTITUTIONNALISATION
DU DROIT DU TRAVAIL

Vassil Mrachkov

L.

1. La constitutionnalisation est un probléme nouveau du
droit du travail en vigueur. Il fait partie du probléme général de
la constitutionalisation du droit actuel. Dans les pays de I'Europe
cette question a surgi apres la fin de la Seconde guerre mondiale
avec I'adoption des nouvelles Constitutions : en Italie — en 1947,
en Allemagne - en 1949, en France - en 1946 et en 1958 ; pen-
dant les années 70 du siécle passé - dans les Constitutions de
I’Espagne, du Portugal, de la Grece et d’autres pays. Il s’agit de
la création de I'Etat de droit, de la proclamation des droits de
I’'homme et de la dignité de la personne comme un principe su-
préme, de la création des cours constitutionnelles qui assurent
la suprématie de la Constitution. Des la fin de I'année 1989, avec
la dissolution de la communauté des pays socialistes, ce chemin
a été suivi par les états de I'Europe Centrale et I'Europe de I'Est.
La Bulgarie a fait son choix européen d’'une maniére catégorique
et irréversible, avec les changements politiques de I'année 1989,
et I'a confirmé avec I'adoption, en date du 12 juillet 1991, de sa
nouvelle Constitution.

2. La constitutionnalisation du droit actuel a été « découverte
» et définie pendant les années quatre-vingt du siecle passé, par
la doctrine francaise!.

'F. Luchaire, Le Conseil Constitutionnel, - in: Les transformations du droit
du travail. Etudes offertes a Gerard Lyon - Caen, Paris, Dalloz, 1989, p. 99-100
; H. Roussillon, Le Conseil Constitutionnel, 5-eme éd., Paris, Dalloz, 2004, p.
50-69 ; D. Maus, Ou en est le Droit Constitutionnel. Mélanges en I'honneur de
Franck Moderne, Paris, Dalloz, 2004, p. 87-89.
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Cette notion a traversé vite les études et les publications in-
ternationales?. Elle a été remarquée, de méme, dans la littérature
juridique bulgare?.

3. La constitutionnalisation du droit est une notion juridique.
Ce n’est pas un fait isolé ou d’'une longueur déterminée, mais
un processus constant et ininterrompu, au cours duquel les lois
adoptées se conforment a la Constitution et regoivent son conte-
nu et son esprit. Sous la notion de « Constitution » on comprend
le contenu complet, son préambule, les principes fondamentaux,
tous ses chapitres qui suivent, y compris les dispositions transi-
toires et finales, enrichis de la jurisprudence constitutionnelle.
Ce processus fait partie du développement évolutif du droit.
Les bases du droit se trouvent dans la Constitution et c’est de la
Constitution qu’on puise ses prescriptions et son esprit.

Il ne faut pas confondre la constitutionnalisation du droit
avec la constitutionnalisation des droits subjectifs. Les deux no-
tions son proches, mais différentes. Elles ne sont pas des syno-
nymes. Chacune d’elles possede son propre contenu. Le commun
c’est que les deux notions se rapportent a la Constitution, mais
d’'une maniere différente et dans un sens différent. Tout cela leur
donne un contenu différent comme notions juridiques.

La « constitutionnalisation du droit » se rapporte a la consti-
tutionnalisation du droit objectif. Sa colonne vertébrale est com-
posée des lois qui, y compris la Constitution, dirigent I'Etat de
droit, sur la base de I'article 4, alinéa 1, phrase 2 de la Constitu-
tion. Ce sont les actes normatifs, adoptés par I’Assemblée natio-

2 Al. Egorov, Making Social Security constitutional right, - in: Europe:
The Right to Social Security in the Constitutions of the World: Broadening
the moral and legal space for Security justice, ILO,Geneva,2016, p. xv-xii; M.
Wujczuk, The constitutionalisation of social security rights, as way to a social
justice, op. cit,, p. 1-7; E. Chemla, The French Social Security System, op. cit., p.
61-71; Eb. Eichenhofer, The Right to Social Security in the German Constitu-
tion, op. cit., p. 72-79, etc.

3 N. Nenovski, La Constitution : Questions actuelles de la théorie et de la
pratique, Edition Sibi, 2002, p. 7-8,11-25; Sn. Nacheva, La civilisation consti-
tutionnelle et le constitutionnalisme bulgare. Premiére partie, 2004, p. 117-
119; V. Mrachkov, Droit du travail, deuxieme édition, Edition Sibi, 1998, p.
7778; 3. édition, 2001, p. 86-87, ...10°™ édition, 2018, p. 83-85.
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nale d’'une fagon primaire ou a la base de la Constitution (article
3,alinéa 2 de la Loi des actes normatifs et les articles 8, 62, alinéa
1 et article 84, point 1 de la Constitution), afin de réglementer
les rapports sociaux substantiels. Ces actes forment « le noyau
essentiel » du systéme judiciaire bulgare. Selon I'article 74 de la
Constitution, '’Assemblée nationale s’est transformée a un organe
permanent qui est le seul organe législatif. Le nombre actuel des
lois a brusquement augmenté et, vers le mois d’aolit 2019, elles
sont environ au nombre de 370.

La « constitutionnalisation des droits subjectifs » c’est1a régle-
mentation dans la Constitution de ces droits, ce qui leurs donne le
caractére de droits fondamentaux (constitutionnels). Ces droits
sont de base non parce qu'ils se trouvent dans la Constitution. Ils
sont réglés par la Constitution justement puisqu'’ils se rapportent
aux intéréts vitaux des citoyens. Leur constitutionnalisation se
trouve surtout dans le Chapitre II « Droits et obligations essen-
tiels des citoyens » (articles 25 a 26 de la Constitution) et, de
méme, dans d’autres parties de la Constitution (le paragraphe 3
du préambule, les articles 6,12, 13,17, 117, alinéa 1, article 120,
alinéa 2, article 122 et d’autres)*.

La différenciation entre le droit objectif et le droit subjectif
exprime la multiplicité du droit®. Dans la Constitution et, en gé-
néral, dans le droit bulgare en vigueur, la dichotomie du droit, en
droit objectif et droit subjectif, est bien connue, bien que le mot
« pravo/npaso » soit traduit seulement comme « droit ». Dans
le contexte utilisé on peut facilement distinguer le sens utilisé -

* M. Mihailova, Droit objectif et subjectif dans « Annuaire de I'Université
de Sofia », 1963, livre 2, p. 297315; N. NenovsKi, Droit de la personne dans la
Constitution, Questions principales,— dans : Droits fondamentaux de 'homme
et du citoyen, Edition Albatross, S, 1998, p. 9 -23, V. Mrachkov, Droit subjectif
et droits subjectifs de travail, Editions Sibi, S., 2017, p. 88-93, N. Kisselova,
Droits politiques des citoyens bulgares, Editions Siela, S., 2017, p. 133-144, du
méme auteur : « La deuxiéme génération » des droits fondamentaux sociaux
de I’homme dans la Constitution de la République de Bulgarie, - dans : Les pro-
blémes actuels du droit du travail et du droit social, volume X, Bibliotheque
universitaire « Saint Clément d’Ohrid », S., 2018, p. 35-51.

5 M. Mihailova, Civilisation des droits de I’'homme, Bibliothéque
universitaire « Saint Clément d’Ohrid », S., 2009, p. 60-62.
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droit objectif ou droit subjectif. Je vais donner quelques exemples.
L'article 5, alinéa 4, phrase 1 de la Constitution stipule que « Les
contrats internationausx, ratifiés selon la procédure constitution-
nelle, promulgués et entrés en vigueur en Bulgarie, constituent
une partie intégrante du droit interne » (je souligne les derniers
mots). Le contenu de la notion « droit interne » c’est le droit ob-
jectif du pays. Dans le méme sens, la notion de « droit » est uti-
lisée dans l'article 46, alinéa 1 de la Loi des actes normatifs : «
Les dispositions des actes normatifs s’appliquent selon leur sens
exacte mais, si elles ne sont pas claires, on les interprete dans
le sens qui correspond le plus aux autres dispositions de I'acte,
au but de l'acte interprété et aux principes fondamentaux du
droit de la République de Bulgarie ». Pour faire la différence avec
les exemples donnés, concernant le droit objectif, il y a d’autres
exemples dans la Constitution ou la notion « droit » est utilisée
dans le sens de droit subjectif. Par exemple : dans I'article 35 ali-
néa 1, phrase 1 de la Constitution : « Chaque citoyen a le droit de
choisir sa résidence, de circuler sur le territoire du pays et de le
quitter ». Il y a beaucoup d’autres exemples : article 27, alinéa 1,
article 30, alinéas 1, 4 et 5; article 48, alinéas 1 et 5 et d’autres.
La différentiation entre le droit objectif et le droit subjectif est
connue dans la doctrine juridique frangaise®.

5. L'objet du présent article c’est la constitutionnalisation du
droit du travail objectif de la République de Bulgarie, commencée
a temps et effectuée sur la base de deux questions préalables :

a) L'adoption de la nouvelle Constitution - « une loi supréme a
laquelle les autres lois ne peuvent pas contrarier » (article 5, ali-
néa 1 de la Constitution). La définition de la Constitution comme
« loi supréme » a un double sens. D’une part, cela signifie que la
Constitution est une loi - un acte normatif, adopté par I'’Assem-
blée Nationale. D’autre part, la Constitution est une loi avec une
puissance supréme, une loi au-dessus des autres lois. C’est de
cette qualité qu’il en découle I'impératif que « les autres lois ne

¢ Dans la doctrine francaise la distinction entre le droit objectif et le droit
subjectif s’exprime par 'orthographe : le droit objectif « Droit » s’écrit avec
une lettre D majuscule, le droit subjectif « droit » est en lettres minuscules
(Al Supiot, La gouvernance par les nombres, Fayard, 2015, p. 71-83).
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peuvent pas lui contrarier ». Cette partie de 'article 5, alinéa 1 de
la Constitution adresse implicitement vers 'Assemblée Nationale
la prescription d’adopter seulement des lois qui correspondent
au sens et a I'esprit de la Constitution.

b) La Constitution en vigueur, étant loi supréme, contient des
droits subjectifs fondamentaux tels que : le droit au travail (ar-
ticle 48 alinéa 1), la liberté de choisir sa profession et son lieu du
travail, la défense du travail forcé et d’autres droits constitution-
nels comme éléments du droit général au travail. IIs sont énumé-
rés explicitement dans l'article 48, alinéa 5 de la Constitution :
la santé et la sécurité au travail, le salaire minimum et le salaire,
selon le travail effectué, le droit au repos (journalier, quotidien,
hebdomadaire ; le repos pendant les jours fériés), le droit aux dif-
férents types de congés (le congé de base et le congé supplémen-
taire, le congé-formation, le congé sabbatique, le congé maladie,
le congé maternité, etc.). Toutes ces sortes de repos et de congés
disposent d'une défense constitutionnelle, étant des droits fon-
damentaux au travail’.

c) Il faut y ajouter encore trois groupes de valeurs constitu-
tionnelles : a) la garantie et la défense du droit au travail par la loi
(article 16 de la Constitution); b) les droits collectifs au travail -
le droit a s’associer pour la défense des intéréts des travailleurs
et des employés (article 49, alinéa 1 de la Constitution) le droits
des employeurs a s’associer pour protéger leurs propres droits,
le droit a la gréve des employés pour défendre leurs droits éco-
nomiques et sociaux (article 50 de la Constitution); c) la protec-
tion spéciale, de la part de I'Etat et de la société, de la maternité
(article 47 de la Constitution) ; la protection des personnes han-
dicapées et leur insertion professionnelle (article 48, alinéa 2 de
la Constitution).

6. La révision attentive du catalogue des droits fondamen-
taux, réglés par la Constitution (voir ci-dessus le point 5) nous
conduit a deux conclusions importantes :

a) Leur nombre s’est élargi, par rapport aux droits constitu-
tionnels dans les Constitutions précédentes. Parmi les droits fi-
gurent des droits nouveaux comme : le droit de s’associer (article
49, alinéas 1 et 2 de la Constitution), le droit de greve (article 50
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de la Constitution) et, généralement, les droits collectifs, la liber-
té de travailler (article 48, alinéas 3 et 4) etc. La Constitution en
vigueur régit les questions essentielles dans le domaine des re-
lations de travail, déterminant cette branche du droit et, de cette
facon, elle constitutionnalise le droit du travail.

b) Le réglement constitutionnel englobe les droits les plus
importants, directement liés au travail. lls forment un noyau
compact des droits des citoyens. Le lien c’est 'activité lucrative
salariée. Les personnes physiques seulement sont des sujets de
droit. Ce sont des droits publics : c’est 'Etat qui a assumé la res-
ponsabilité pour la réalisation de ces droits. Pour les citoyens
qui travaillent - c’est le moment le plus actif de leur vie ou ils
jouissent de leurs droits et exécutent leurs obligations dans les
relations de travail. Les droits au travail sont liés et réalisés en
collaboration avec d’autres droits constitutionnels : les droits
d’assurance sociale, selon l'article 51 et l'article 52, alinéas 1 et
2 de la Constitution, le droit de santé et de la sécurité au travail,
le droit a la vie - article 28 de la Constitution, le droit de fon-
der des syndicats et de s’y affilier - article 12 de la Constitution,
le droit de choisir librement son avenir professionnel, le droit a
I’éducation, selon l'article 53 de la Constitution. Entre les droits
au travail et les autres droits constitutionnels il y en a des liens
différents, déterminés par la nature du bien défendu et de sa va-
leur juridique spécifique. Il y en a une concurrence entre tous
ces droits fondamentaux, selon leur signification dans la vie des
citoyens. La Cour constitutionnelle a eu 'occasion de se pronon-
cer, par exemple, sur la question qu’en cas de concurrence entre
le droit au salaire, selon I'article 48, alinéa 5 de la Constitution
et le droit de la sécurité sociale, selon I'article 51 alinéa 1, pa-
ragraphe 1 de la Constitution, le droit a la rémunération a une
priorité puisque c’est une condition de I'existence biologiques
des citoyens (décision n° 14 du 23 novembre 2000, affaire consti-
tutionnelle n° 12/ 2000) etc.”

”N. NenovsKi, La Constitution : Problémes actuels, recueil, p. 60-70, lors-
qu’il écrit : « ...quoi qu’on fasse il n’est pas possible de contourner d’'idée de
la hiérarchisation des valeurs constitutionnelles, au cours de leur interpré-
tation, qui est inséparable de leur application ; cette idée est immanente de
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7. Une spécificité importante des Constitutions et des droits
fondamentaux de la Constitution actuelle bulgare, en particulier
les droits au travail, c’est la réglementation « partagée » entre
des normes de la Constitution et des lois.? « Reglementation par-
tagée » puisque les textes de la Constitution « débordent » et «
s’infiltrent » dans les textes des lois. Dans certains cas, lorsque le
sens du texte constitutionnel est clair et évident, selon la langue
bulgare généralement utilisée (article 9, alinéa 1 de la Loi des
actes normatifs), ce texte est reproduit dans la loi. Les normes
constitutionnelles possedent un haut niveau d’abstraction ; la-
coniques d’habitude, elles ont un contenu compressé, avec un
large périmétre de relations sociales régulées. D’apreés la logique
formelle, plus la notion est généralisée, plus elle est d'une large
portée et d’'un contenu riche.’ Cela se rapporte pleinement a la
réglementation constitutionnelle actuelle des droits fondamen-
taux des citoyens (articles 25 a 27 de la Constitution) et, en par-
ticularité, aux droits au travail. Pour déployer leur contenu, les
comprendre et faciliter leur compréhension et leur application, il
est nécessaire que le législateur constitutionnel délegue au légis-
lateur ordinaire - I’Assemblée Nationale - le droit de régler, par
une loi, les conditions et les exigences selon lesquelles la loi soit
appliquée. Les normes constitutionnelles laconiques deviennent
ainsi opérationnelles, pour leur application par les organes com-
pétents d’Etat : les organes administratifs, les tribunaux, le par-
quet, les juges d’instruction. LAssemblée Nationale, sur la base
de l'article 8 et 62, alinéa 1 de la Constitution, possede la com-
pétence, a son initiative et selon I'esprit de la Constitution, de
créer une loi. Dans le domaine des droits au travail on trouve des
exemples d’une telle collaboration, entre le 1égislateur constitu-
tionnel et I’Assemblée Nationale, dans les articles 48, alinéa 5,
article 50, alinéa 2 de la Constitution et dans d’autres textes. L'ar-
ticle 49 de la Constitution ne contient pas une délégation concer-

la Constitution, quoi qu’elle n’établisse pas expressément une hiérarchie des
valeurs ».

8 P. Penev, L'avocat, la Constitution et le droit applicable, Edition Faber,
S., 2018, p. 28-29.

o V. Stefanov, Logique, Edition universitaire » Saint Clément d’Ohrid », S.,
1998, p. 32-49.



CONSTITUTIONAL STUDIES, Volume I

nant le droit des salaries de créer un syndicat et de s’y affilier,
pour la défense de leurs intéréts dans le domaine du travail, la sé-
curité sociale et 'aide sociale. Il existe, cependant, une législation
considérable dans ces domaines : (articles 4 et 5 de la Constitu-
tion, respectivement le Code de sécurité sociale, La loi de I'aide
des personnes handicapées etc.).

Dans l'article 48, alinéa 1, la Constitution définit le droit gé-
néral du travail et dans l'article 48, alinéa 5 indique les droits au
travail concrets, en déléguant au législateur ordinaire de régler
I'ordre et les conditions selon lesquels ces droits seront exer-
cés. Cette régulation partagée est fructueuse pour l'influence
mutuelle des normes constitutionnelles et les normes des lois.
Le législateur ordinaire est obligé de s’appuyer strictement a la
norme constitutionnelle donnée afin que la loi soit conforme a
la Constitution (le contraire est défendu par I'article 5, alinéa 1,
paragraphe 2 de la Constitution).

8. Des le début des changements politiques en Bulgarie, com-
mencés a la date du 10 novembre 1989, '’Assemblée Nationale a
entrepris son travail pour effectuer des modifications profondes
de la législation existante. Ils consistaient en préparation de la
procédure de révision de la Constitution et des amendements des
lois, dans différents secteurs de la vie - des taches qui réfectaient
'orientation européenne de I’Etat, son adhésion a 'OTAN et a ses
valeurs, accomplies vers la fin du mois d’avril 1990. Le Conseil
d’Etat - un organe constitutionnel « pour présidence collective »
a été supprimé et l'institut du Président de la République a été
instauré. LAssemblée Nationale, siégeant en sessions, est devenu
le seul organe législatif permanant de I'Etat qui, jusqu’au 4 avril
1990, moins de cinq mois, a effectué un travail 1égislatif consi-
dérable. Il y a eu des révisions radicales dans la Constitution de
1971, en vigueur, tels que : le pouvoir dirigeant du Parti Commu-
niste Bulgare a été supprimé, le pluralisme politique a été restau-
ré, l'activité des anciens partis politiques a été de reprise. La pro-
priété privée sur la terre, sur les banques privées, les usines, les
fabriques, les compagnies d’assurance qui avait été nationalisées
en 1947, a été restaurée de méme. Certains de ces changements
sont entrés en vigueur plus tard et selon la nouvelle Constitution,
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adoptée en 1991. Des lois emblématiques ont été adoptées : La
Loi de vote pour une Grande Assemblée Nationale (sur la base de
laquelle les premiers scrutins libres ont eu lieu, a la date du 10 et
du 17 juin 1990, pour I'adoption d'une nouvelle Constitution du
pays), La loi des réunions, des rassemblements et des manifesta-
tions, La loi des noms des citoyens bulgares ; La Loi du reglement
des différends collectifs, qui suivait les standards démocratiques
universels des Conventions N°87 et N°98 de I'Organisation inter-
nationale du travail (promulguée le 13 mars 1990 et entrée en
vigueur le 17 mars la méme année). La Loi du reglement des diffé-
rends collectifs, amendée plus tard a plusieurs reprises, a reconnu
pour la premiére fois dans I'histoire du pays le droit de greve pour
la défense des intéréts économiques et sociaux des travailleurs?*.

9. Apres l'adoption de la nouvelle Constitution, a la date
du 12 juillet 1991, par la Vlleme Grande Assemblée Nationale,
entrée en vigueur le méme jour, I'activité législative intensive
a continué jusqu’a la fin de son mandat - le 4 octobre 1991 -
avec l'adoption des lois indispensables pour I'application de
la Constitutions : La loi de la Cour Constitutionnelle, la Loi du
Conseil supréme de la magistrature et I’élection des premieres
compositions de ces organes?’.

L'activité législative a continué, influencée par I'adoption de
la nouvelle Constitution et la direction de rapprochement de la
législation bulgare avec le droit européen, les actes de 'Union
européenne et du Conseil de I'Europe. Les droits au travail, objet
spécial du présent article, ont subi des changements. A la date du
10 décembre 1992, I'Assemblée Nationale a entrepris des modi-
fications importantes du Code du Travail et a supprimé les dispo-
sitions qui ne correspondaient pas a la nouvelle Constitution et
aux changements économiques, politiques et sociaux profonds.
Des instituts, totalement nouveaux, ont été créés dans le domaine
du droit du travail : la collaboration tripartite, la convention col-
lective, I'examen des affaires par les tribunaux civils et sur la base
de la procédure civile, le controle complet confie a I'Inspection de

10 N. Ananieva, La constitution de 1991 et la révolution inachevée,
Edition universitaire « Saint Clément d’Ohrid », S, 2014, p. 47-99.
1 La méme référence, p. 100-413.
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travail d’Etat et autres. Tous ces changements ont transformé le
droit national de travail sur le chemin européen, et sont entrés
en vigueur a la date du 1° janvier 1993. Cette ligne législative a
continué par les amendements suivants - ceux du mois de mars
2001, concernant le développement des dispositions de la loi sur
les questions des consultations tripartites, les conventions col-
lectives, les droits des travailleurs d’étre informés et consultés et
de participer dans la gestion de I’entreprise. Des restrictions ont
été adoptées, concernant la conclusion des contrats a durée dé-
terminée, les heures supplémentaires du travail et I'imposition
de la part de I'employeur des mesures de chdmage partiel pour
des raisons économiques. En 2000, la Charte Européenne sociale
du Conseil de I'Europe a été ratifiée, apres des informations et
des consultations avec les représentants des salariés et les or-
ganisations syndicales. Une grande partie de cet élan de chan-
gements venaient de I'Union Européenne, et de I'exécutif, dans
la période de 1995 a 2006, de I’Accord d’adhésion de la Bulgarie
a I'Union Européenne, de la transposition des directives dans le
droit national et de la jurisprudence de la Cour de justice. A la
date du 1° janvier 2007, a cause de ces changements, la Bulga-
rie est devenue membre de I'Union Européenne. Le processus
évolutif a continué avec la transposition du droit européen dans
le droit interne, dans le domaine du droit du travail, notamment
avec I'implémentation des formes souples d’embauche (le tra-
vail a temps partiel, le travail a temps prolongé ; la création des
conditions supplémentaires liées : au travail a domicile, au tra-
vail a distance et au travail temporaire).

Des problemes et des difficultés ont surgi, au cours de
I’adoption des nouvelles lois du travail : les lois de I'’embauche
au travail, de la sante et la sécurité du travail, des garanties des
créances des travailleurs. Il y a eu des changements précipités
dans la législation comme l'abrogation, en 2015, de l'article 328
alinéa 1, point 10 du Code du travail, lié a I'acquisition du droit
a la retraite, et la restauration de ce texte en 2018. Il y a eu une
certaine déstabilisation dans la législation et des contrariétés
internes dans la loi. La qualité de la 1égislation s’est empirée a




m LA CONSTITUTIONNALISATION DU DROIT DU TRAVAIL

cause de la non-conformité du processus législatif a la Loi des
actes normatifs.

Néanmoins, la tendance générale montrait la création d'un
systeme de lois solide, créé sur la base de la Constitution de 1991,
présumées constitutionnelles, sauf une décision contraire ren-
due par la Cour constitutionnelle. Ce systéme forme « le premier
bloc de constitutionnalité »'* des droits au travail des citoyens
bulgares, édifié pendant les trente dernieres années de transition
vers une société démocratique et vers une économie de marche.
La définition « bloc » est lie a sa structure complexe et compacte,
al'union stable de ses éléments.

La présence des différents droits subjectifs dans le deu-
xiéme chapitre de la Constitution (articles 25 a 57) le nombre
augmente des droits au travail fondamentaux (voir points 5 et
7 ci-dessus) souligne une tendance générale dans les constitu-
tions contemporaines - leur normativité - la présence d’un plus
grand nombre de textes s’agissant au proces législatif, I'adoption
de différentes lois, sur la base de la Constitution (articles 84 et 85
de la Constitution). La Constitution bulgare en vigueur en est un
exemple ce qui est souligné dans la doctrine bulgare!3.

12 Ici I'expression « bloc de constitutionnalité » est pris de la doctrine
juridique francaise qui examine le probléme en détail. Son auteur est le cé-
lébre juriste et constitutionaliste francais Luis Favoreux (1936-2004), qui,
vers la fin du siécle passé, a fait la conclusion de l'infiltration de la Constitu-
tion dans le droit du travail (F. Luchaire, Le Conseil Constitutionnel, - dans :
Les transformations du Droit du travail. Etudes offertes a Gerard Lyon-Caen.
Paris, Dalloz, 1989, p. 97-101 ; D. Maus, Ou en est le Droit constitutionnel 7 -
dans : Mouvements du Droit public. Mélanges offerts en honneur de Frank
Moderne. Paris, Dalloz, 2004, p. 713-717 ; H. Roussillon, Le Conseil Constitu-
tionnel, 5ed., Paris, Dalloz, 2004, p. 50-69.

13 B. Spassov, Etude de la Constitution, édition 2, S, 1994, p. 12-33 ;
N. NenovsKi, La Constitution de la République de Bulgarie, annotée, S, 2001 ;
St. Stoichev, Droit constitutionnel, édition 5, S., 2002, p. 77-83 ; Evg. Tancheyv,
Introduction dans le droit constitutionnel, S., 2001, p. 150-182, Sn. Nache-
va, Civilisation constitutionnelle et le constitutionalisme bulgare, S., 2004,
p. 44-83 ; Em. Droumeva, Droit Constitutionnel, édition 2, 2013, p. 115-119;
M. Karaguosova-Finkova, justice constitutionnelle et la défense des droits
fondamentaux dans le contexte de la sécurité nationale dans le monde contem-
porain, - dans : La défense des droits fondamentaux dans le contexte de la sé-
curité nationale dans le monde contemporain. Le réle des juridictions constitu-
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10. Le bloc constitutionnel pour la défense des droits des ci-
toyens, y compris leurs droits au travail, possede une deuxieme
particularité : leur défense constitutionnelle s’effectue par un
organe d’Etat spécial - la Cour constitutionnelle. Cette « décou-
verte juridique » de Hans Kelsen, dans la période entre les deux
guerres mondiales, a trouvé une vaste application, pendant la
deuxieme moitié du XX siecle, dans les états européens démo-
cratiques. La formule du contréle de la constitutionnalité par
I'organe ayant adopté les lois, pratiquée de la fin du XIX siécle
jusqu’a la premiere moitié du XX siecle, a été abandonnée a cause
de son inefficacité. Le constitutionnalisme bulgare a parcouru ce
long chemin (article 49 de la Constitution de Tirnovo, article 25
de la Constitution de 1947, article 85 de la Constitution de 1971).
Sur la base de 'expérience du passé et celle des Etats européens,
la Constitution de 1991 a créé la Cour constitutionnelle, comme
un organe supérieur d’Etat pour la sauvegarde de la supréma-
tie de la Constitution « a laquelle les autres lois ne peuvent pas
contrarier (article 5, alinéa 1 ; articles 147 a 152 de la Consti-
tution). Dans les derniéres vingt-huit années, c’est, sans doute,
un des plus grands succes du constitutionnalisme bulgare, une «
révolution dans le droit constitutionnel »** qui répond aux néces-
sités de la société.

11. Dans le point 10 nous avons parlé du bloc constitution-
nel pour la défense des droits des citoyens. L'exercice du controle
constitutionnel au nom de la suprématie de la Constitution par
la Cour constitutionnelle exprime et confirme sa juridictionna-
lisation, a savoir, I'instauration de justice constitutionnelle pour
le respect de la Constitution. Par la création de la Cour consti-
tutionnelle, la Constitution est devenue une loi défendue par un
organe situé en dehors du systeme judiciaire (chapitre six de la

tionnelles, édition de '’Académie bulgare des sciences « Prof. Marin Drinov »,
S, 2017, p. 228-229, 232.

1* Lexpression provient de prof. Nenovski (Justice constitutionnelle - un
défi au raisonnement traditionnel bulgare, recueil La Cour constitutionnelle et
I'effet juridique de ses décisions, Editions Sibi, S., 1996, p. 41, aussi p. 41-64),
du méme auteur : La décision n°22 du 31 octobre 1995 de la Cour constituti-
onnelle, le recueil cité, p. 87 ; La Constitution : Questions actuelles, le recueil
cité, p.14.
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Constitution)' et c’est un tribunal indépendant qui confirme la
suprématie de la Constitution. La constitution est appliquée par
voie judiciaire et le droit constitutionnel est juridictionnel, c’est-
a-dire devient un droit applicable susceptible d’étre judiciaire-
ment justifié'®. Cet organe se prononce sur les requétes, tendant
a établir I'inconstitutionnalité des actes législatifs. La saisine de
la Cour constitutionnelle peut étre effectuée seulement par des
autorités définis dans la Constitution : la plupart sont les organes
d’Etat de haut niveau, prévus dans l'article 150 alinéas 1, 2 et
3 de la Constitution et seulement un parmi eux - le Conseil su-
préme des avocats - est une autorité non étatique (article 150,
alinéa 4 de la Constitution). La base juridique, sur laquelle ces
autorités peuvent saisir la Cour constitutionnelle, est strictement
définie dans I'article 149, alinéa 1, points 1 a 9 de la Constitution,
et ne peut étre ni élargie, ni limitée par une loi (article 149, alinéa
2 de la Constitution). La procédure, devant la Cour constitution-
nelle, est établie dans la Constitution, la Loi sur la Cour consti-
tutionnelle, le Réglement de 'application de la Loi sur la Cour
constitutionnelle?’.

12. La Cour constitutionnelle dispose d'une compétence
vaste et variée (article 149, alinéa 1, points 1 a 8 de la Consti-
tution) : nous pouvons commencer par 'interprétation contrai-
gnante de la Constitution, jusqu'a statuer sur l'incapacité du
Président de remplir ses fonctions ; en partant de la compétence
d’établir I'inconstitutionnalité des actes normatif, jusqu’a la ré-
glementation des conflits de compétence entre ’Assemblée na-

15 En frangais et en anglais (justiciabilité ; justiciability).

16 « Justifier judiciairement » et « judiciairement justifiable » sont syno-
nymes de « juridictionnalisation ». Je les préfere a la « juridictionnalisation
», non seulement parce que ces termes sont plus courts, mais surtout parce
qu‘ils semblent plus adéquats en bulgare. Ces dernieres années, les expres-
sions bulgarisées « justiciabilité » et « justiciability » ont été imposées sous
I'influence du frangais et de 'anglais, qui semblent moins claires que mot bul-
gare « justifiable ».

177, Stalev, La force des décisions de la Cour constitutionnelle qui déclarent
I'inconstitutionnalité d’'une loi, - dans : La Cour constitutionnelle et I'effet ju-
ridique de ses décisions, recueil, p. 9-40 ; P. Penev, Contours normatifs er pra-
tiques de la jurisprudence constitutionnelle bulgare, Editions Svetulka -44, S.,
2013, p. 38-45-49.



CONSTITUTIONAL STUDIES, Volume | || RN

tionale, le Président et le Conseil des ministres, entre les organes
des pouvoirs locaux et les organes de l'exécutif central etc. En
effet, c’est le contenu complet de la Constitution. C’est pourquoi
la Constitution, avec son effet juridique direct, est un droit vivant
et effectif.’® Quelle que soit la base juridique pour saisir la Cour
constitutionnelle selon 'article 149 alinéa 1 de la Constitution,
I'essentiel, dans la compétence de la Cour, c’est de veiller a la su-
prématie de la Constitution et a défendre les droits de dignité et
de sécurité de la personne comme des principes fondamentaux.
C'est fort difficile d’englober la richesse de la jurisprudence de
la Cour constitutionnelle - elle comprend environ 390 décisions
et, parmi eux, environ 75 décisions interprétant la Constitution.
C’est la cause pour laquelle le présent exposé se concentre sur la
constitutionnalisation du droit du travail, a travers la défense des
droits des travailleurs.

IL.

13. La constitutionnalisation du droit du travail est tirée du
contenu de la Constitution en vigueur. Elle s’effectue a des ni-
veaux différents :

- dans le Préambule de la Constitution ;

- dans le chapitre ler « Principes fondamentaux » (articles
1 a 24), le chapitre Il « Droits et responsabilités des citoyens »
(articles 25 a 57) etle chapitre VIII « Cour constitutionnelle » (ar-
ticles 147 a 152). Ces réglementations sont liées systématique-
ment, suivent I'une apres l'autre et seront analysées ensemble,
selon I'objet du présent exposé, ayant en vue les décisions de la
Cour constitutionnelle concernant les droits au travail, pronon-
cées jusqu’a la fin de 'année 2018, promulguées dans le Journal
officiel et entrées en vigueur.

14. Dans le préambule, comme une partie préliminaire de la
Constitution, sont résumés les principes fondamentaux, les va-
leurs et les messages du législateur constitutionnel, développés
plus tard dans les chapitres et les dispositions de la Constitution.
Pour la constitutionnalisation du droit du travail, trois groupes
de ces principes sont pertinents :

187, Stalev, Op. cit., recueil cité, p. 14-25.
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- les valeurs universelles, telles que : la liberté, la paix, '’hu-
manisme, I'égalité, la justice et la tolérance (paragraphe 2 du pré-
ambule) ;

- les principes suprémes établis : des droits de 'homme, de la
dignité et de la sécurité de I'individu (paragraphe 2) ;

- la décision des députés de la VIleme Assemblée nationale
de créer un Etat de droit démocratique et social (paragraphe 5).

15. Ces grandes lignes sont formulées avec un ton solennel,
correspondant a la situation et portant la sagesse des treize
siécles passés de la création de I'Etat Bulgare, avec tous ses mo-
ments de gloire et de défaite. Chaque essai d’analyse va échouer,
puisque le contenu authentique est beaucoup plus riche, mais il
faut démontrer les liens avec 'expose suivant.

a) La Constitution proclame son dévouement aux valeurs hu-
mains universelles, les cite et les transforme en valeurs constitu-
tionnelles, tout en soulignant qu’elle va les suivre et les respecter ;

b) La Constitution en vigueur de 1991, comme il a déja été
mentionné, (voir le point 5) n’utilise pas souvent le mot « su-
préme » pour en évier l'usure. Ici le mot est utilisé justement
pour souligner son attachement aux principes des droits fonda-
mentaux qui conviennent bien aux droits du travailleur - Sisyphe
éternel.

c) Par les trois aspects de I'Etat - I'Etat démocratique, I'Etat
de droit, I'Etat social qui se completent et expriment I'essence
de sa triple nature, I'Etat va servir les citoyens, pour lesquels et
au profit desquels il a été créé. Ils se completent, se pénetrent et
chacun continue d’exister dans les deux autres. Dans leur tota-
lité et leur interaction, ils sont les plus proches des citoyens et
de I'image humaine de I'Etat. Il est vrai que le texte de I'exposé
qui suit fera plus souvent référence a I'Etat de droit et a I'Etat
providence. Mais ce n’est pas parce que I'Etat démocratique est
négligé ou sous-estimé, c’est parce qu’il est suggéré que seule-
ment I'Etat démocratique pourrait étre un Etat de droit et un Etat
social et I'apparence humaine de I'Etat, c’est quand il est a la fois
démocratique, juridique et social.

16. Le préambule est une partie de la Constitution et les va-
leurs qui y sont proclamées se déploient sur toute la Constitution.
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Ces valeurs se rapportent aux droits des travailleurs. Le préam-
bule proclame les valeurs (telles que I'Etat de droit, I'Etat social,
le principe de justice) etla Cour constitutionnelle s’appuie sur ces
valeurs surtout pour donner des arguments complémentaires et
subsidiaires dans les motifs, statuant pour ou contre la constitu-
tionnalité des dispositions légales contestées. Cependant, a mon
avis, le préambule est rarement utilisé dans la jurisprudence de
la Cour (décision n°21 du 15 juillet 1998, affaire constitution-
nelle n°18/1997 ; décision n°12 du 11 novembre 2010, affaire
constitutionnelle n°15/2010). Cette réticence de la Cour consti-
tutionnelle s’explique par le fait que l'inconstitutionnalité des
textes des lois est liée a leur non-conformité avec les dispositions
de la Constitution et pas seulement avec les principes proclamés
dans le préambule. C’est sur cette base qu’on fait la conclusion,
que les principes et les valeurs du préambule ne peuvent consti-
tuer un objet d’interprétation normative, sur la base de 'article
149 alinéa 1, point 1 de la Constitution. « Le préambule ne peut
étre soumis lui seul a une interprétation (normative - article 149,
alinéa 1, p.1 de la Constitution - la remarque est a moi - V. Mra-
chrov), puisqu’il n’a pas de caractére normatif. Le préambule re-
présente l'idéologie de la Constitution, c’est un facteur et un pilier
important dans le processus d’interprétation ce qui a été souligné
dans beaucoup de décisions de la Cour constitutionnelle »°.

17. Moi, je ne partage pas l'opinion exposée ci-dessus.

Dans le catalogue de la jurisprudence d’interprétation de la
Cour constitutionnelle, pour la période de 1991 a 2018, rédigé
avec soin par l'auteur (P. Penev), une ceuvre scientifique fort
utile, comportant 59 décisions d’interprétation de la Constitu-
tion, je n’ai pas trouvé une telle décision?’. Mais ce n’est pas l'es-
sentiel. Limportant c’est que je partage I'opinion de I'auteur, que
les prérogatives de la Cour constitutionnelle de donner des inter-
prétations contraignantes de la Constitution, sur la base de l'ar-
ticle 149, alinéa 1, p.1 de la Constitution, sont des prérogatives
tres fortes, mais aussi risquées, du point de vue des difficultés
rencontrées ; de méme elles expriment la haute confiance en la

19 P. Peneyv, LAvocat, la Constitution et le droit applicable, recueil cité, p. 57.
20 p. Peney, Op. cit., p. 9-12, 80-150.
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Constitution et en la Cour constitutionnelle.?! Telle est 'opinion
des autres auteurs en la matiere?2.

Je partage aussi I'opinion que la Cour doit étre attentive dans
la qualification de chaque infraction comme contraire a I'Etat de
droit (décision n°1 du 27 janvier 2005, affaire constitutionnelle
n°8 de 2004 ; décision n°14 du 23 novembre 2000, affaire consti-
tutionnelle n°12/2000 ; décision n°6 du 10 mai 2005, affaire
constitutionnelle n°1/2013).

18. Je trouve I'opinion de professeur Nenovski beaucoup plus
proche du contenu et du but de la Constitution en vigueur. D’apres
lui : « Le préambule est, pour des raisons générales, un texte
constitutionnel. Sans qu’il comporte des dispositions concretes,
il possede un effet non seulement juridique, mais direct. Possé-
dant des idées qui obligent I'organe qui interprete et applique la
Constitution (I'auteur a souligné le mot), il n’est point privé d’effet
normatif. L'esprit de la Constitution est concentré en lui. »*

En soutien de cette opinion, je vais ajouter des arguments
supplémentaires. Le préambule est séparé, par ses créateurs, de
I'autre texte de la Constitution. Lorsqu’on lit le préambule tran-
quillement, on voit les différentes parties, les différents para-
graphes, dans le but d’exprimer les valeurs humaines et de les
faire propres a la Constitution (paragraphe 2). Les créateurs de
la Constitution ont exprimé leur volonté décisive (paragraphe 3)
de « créer un Etat démocratique, de droit et social » ; le texte suit
une gradation cartésienne de style « crescendo » comme moyen

1P, Peney, Op. cit,, p. 56-57.

22 N. NenovsKi, Les droits de la personne dans la Constitution de 1991.
Principes généraux. - dans : Les droits de 'homme et du citoyen (compilateur
Evg. Tanchev), Editions Albatross, S., 1998, p. 16-17.

3 B. Spassov, La Cour constitutionnelle, Editions Sibi, S., p. 75-119, 1998;
N. NenovsKi, Droit de 'homme et la Constitution de 1991, article cité, p. 16-17,
Em. Droumeva, Le droit constitutionnel, recueil cité, p. 594598. Je crois que
prof. NenovskKi partage la méme opinion puisque dans son livre : La Constitu-
tion de la République de Bulgarie, annotée avec la jurisprudence d’interpré-
tation de la Cour constitutionnelle, Editions Sibi, 2001, p. 8 : « D’ailleurs, pour
I'interprétation comme une activité analytique mentale, les interprétations
de la Constitution (interprétations normatives et par cas) il est important de
souligner qu’elles s’agissent du sens du texte et non pas de sa structure en
articles, alinéas ou points ».
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d’atteindre le but ultime - la création d’un «Etat démocratique,
Etat de droit et Etat social» moderne avec l'intention discréte de
réussir a enfermer son contenu normatif dans les 169 articles -
tel a été le nombre des textes de la Constitution de Tirnovo, adop-
té le 16 avril 1879, apreés la libération de la Bulgarie du joug ot-
toman. Le préambule, lu d’'un seul souffle, porte les signes d'un
algorithme, composé dans le but de résoudre une tache histo-
rique - la création d’un état moderne des citoyens bulgares. Cet
algorithme juridique du préambule et ses parties composantes
est susceptible de constituer une base légale de I’évaluation de la
constitutionnalité d’une loi (article 149, alinéa 1, p.2 de la Consti-
tution) ou dans la procédure d’'interprétation de la Constitution
(article 149, alinéa 1, p. 1 de la Constitution).

Le dernier argument de nature juridiquement dogmatique,
mais certainement pas le moindre : en bulgare la forme gramma-
ticale avec I'article défini du mot « la Constitution » signifie toute
la Constitution - le texte intégral. Le préambule en est une partie.
Le législateur ne divise pas le contenu verbal de la Constitution
en textes non normatifs et normatifs. Une telle « séparation » est
contraire a la régle d’interprétation, provenant du droit romain
: Ubi lex non distinguit, judex non distinguere potest » (La, ou la
loi ne fait pas une séparation, le juge (qui applique la loi) ne peut
pas la faire).

D’ailleurs, je trouve que le préambule de la Constitution doit
étre compris et appliqué avec tout son potentiel, tant pour mo-
tiver la constitutionnalité, respectivement, I'inconstitutionnalité
des lois (article 149, alinéa 1, p .2 de la Constitution), que pour
interpréter la Constitution (article 149, alinéa 1, p.1 de la Consti-
tution - interprétation normative et selon le cas concret) lorsque
la procédure est engagée devant la Cour constitutionnelle. Le
potentiel juridique du préambule pourrait étre utilisé pour « la
croissance » de la Constitution®*.

¢ L'opinion de l'interprétation obligatoire du Préambule de la Constitu-
tion est partagée par prof. Boris Spassov (La Cour constitutionnelle, recueil
cité, p. 85-86) et par prof. Droumeva (Droit constitutionnel, recueil, p. 596-
597) et par d’autres auteurs.
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Dans un certain nombre de ses décisions, en pratique, la Cour
constitutionnelle examine les principes de la sécurité juridique,
le principe de I'équité et d’autres valeurs constitutionnelles, pour
se prononcer sur l'inconstitutionnalité des lois, sur la base de
I'article 149, alinéa 1, p. 2 de la Constitution (décision n°21 du
15 juillet 1998 dans I'affaire constitutionnelle 18/1997, décision
n°1 du 27 janvier 2005 dans I'affaire constitutionnelle n® 8 /2004
et d’autres).

19.Dans le chapitre I « Principes fondamentaux » de la Consti-
tution se trouve l'article 16, selon lequel « Le travail est garanti et
défendu par la loi ». Ce texte laconique possede un contenu riche
et profond qui n’a pas été suffisamment utilisé pour I'interpréta-
tion (voir ci-dessus n°20-24).

Ce texte de la Constitution se situe parmi les valeurs consti-
tutionnelles de plus haut niveau. Le travail - c’est la source de
revenu des travailleurs comme source de vie normale de leurs
familles. Le texte tient en compte le développement de la société
comme une condition primordiale - la prospérité, la stabilité de
I’Etat, sinon la Constitution n’aurait pas donné de garantie.

20. « Garantir le travail » signifie la sécurité, la stabilité dans
le travail, dans la réalisation des droits et des obligations entre
les salariés et les employeurs, et surtout, la possibilité d’effectuer
un travail, la création des conditions d’'un emploi. La garantie du
travail ne pourrait pas étre réalisée, sans le role actif de I'Etat
et surtout de I'Etat social. C’est 'Etat qui crée des conditions fa-
vorables a travers le développement de I'économie, la création
d’emplois, 'amélioration des conditions de travail.

« La défense du travail » c’est la protection contre la détério-
ration des conditions de travail, contre les restrictions des droits
du travailleur et aussi les mesures de sauvegarde prises. La dé-
fense du travail - c’est la défense de la personne, selon le carac-
tére du contrat - contrat de travail, contrat administratif, dans le
domaine de la fonction publique ; et aussi - stimuler le travail des
entrepreneurs et des personnes exercant une profession libérale.

21. La Constitution délegue a la loi la défense du travail. «
La loi » c’est le symbole de I'Etat, puisque c’est seulement I'Etat
qui, selon le principe de la séparation des pouvoirs, crée des lois
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par ses organes compétents, et par ses organes exécutifs et judi-
ciaires prend des mesures pour le respect de la loi.

Cette délégation de la part de la Constitution révele encore un
aspect important du réle de I'Etat dans 'exécution de ses obliga-
tions, selon I'article 16 de la Constitution. La loi, étant un régu-
lateur des rapports sociaux, crée dans le domaine du travail des
droits et des obligations différentes, du point de vue des mesures
de leur exécution. C’est pourquoi la tache déléguée a la loi, sur la
base de l'article 16 de la Constitution, de créer des garanties du
travail et la défense du travail, est une tache complexe et possede
des aspects différents.

22. Lanotion du travail, selon I'article 16 de la Constitution, a
une large portée et un contenu riche en tant que concept consti-
tutionnel. Cette notion comprend toute I'activité psychique et
physique humaine utile. Elle englobe toutes les formes du tra-
vail, nonobstant des types de propriété (publique ou privée), des
conditions du travail, des branches économiques, des sphéres
d’activité, des types des relations : contrats de travail, service
public, professions libérales : avocats ingénieurs, architectes,
comptables, commercants, artistes. La notion du « travail » dans
la Constitution au sens de I'art. 16 est la notion la plus large de
I'activité humaine utile ; sur cette activité s’applique le principe
de la garantie et de la défense du travail des citoyens de la Répu-
blique de Bulgarie.

23. L’article 16 de la Constitution est la norme constitution-
nelle la plus générale pour la valeur constitutionnelle du travail
et pour la constitutionnalisation du droit du travail. Chaque droit
principal, réglementé dans le chapitre Il de la Constitution, trouve
ses racines dans I'article 16 et représente sa continuation. La vio-
lation des droits de 'homme est une violation de la Constitution
qui détermine le travail comme une valeur constitutionnelle. Une
telle violation, dans une disposition 1égale, peut entrainer une re-
quéte, sur la base de I'article 149, alinéa 1, point 2 de la Constitu-
tion, tendant a établir son inconstitutionnalité.

Ce n’est pas un motif complémentaire ou subsidiaire a I'ar-
ticle 16 de la Constitution mais une base juridique de premier
rang, dans la procédure tendant a établir I'inconstitutionnalité

105




106

LA CONSTITUTIONNALISATION DU DROIT DU TRAVAIL

d’une loi. Ce n’est pas un moyen subsidiaire par rapport a I'ar-
ticle 48, alinéa 1 de la Constitution, cité dans la jurisprudence
de la Cour constitutionnelle (décision n°12 du 25 septembre
1997, affaire constitutionnelle n°6/1997 ; décision n°3 du 13
avril 2006, affaire constitutionnelle n°4/2006, décision n°12 du
11 novembre 2010, affaire constitutionnelle n® 15 /2010 ; dé-
cision n°® 7 du 19 juin 2012, affaire constitutionnelle n°2/2012,
décision n°5 du 12 mai 2016, affaire constitutionnelle n°2/2016
et d’autres). La référence a I'article 16 de la Constitution, dans
la procédure tendant a établir I'inconstitutionnalité d’une loi, est
un moyen beaucoup plus fort puisqu’il est lie a un droit fonda-
mental, selon le chapitre I de la Constitution. Il a le méme rang
comme les principes fondamentaux tels que : le droit a la pro-
priété (article 17 de la Constitution), le pluralisme politique (ar-
ticle 11 de la Constitution), le droit de s’associer (article 12 de la
Constitution). Son potentiel riche, d’étre utilise pour les besoins
de l'interprétation de la législation, mérite une attention plus
grande et un usage plus intensif dans la jurisprudence de la Cour
constitutionnelle - il y en a de tels cas (décision n°5 du 18 février
1997, affaire constitutionnelle n°® 25/1996 ; décision n° 7 du 21
juin 2016, affaire constitutionnelle n°8/2015 etc.).

24. L'expression la plus frappante et la plus concentrée de la
constitutionnalisation du droit du travail et des droits des tra-
vailleurs constitue un noyau spécifique de droits au travail dans
le chapitre II, nomme « Droits et obligations fondamentaux des
citoyens » (les articles 25 a 57 de la Constitution). C’est une conti-
nuation de 'article 16 de la Constitution (voir plus haut les ponts
19 a 23). DeI'idée constitutionnelle supréme de « garantir et pro-
téger le travail par la loi », le 1égislateur constitutionnel a séparé
un groupe de droits subjectifs fondamentaux des citoyens, qui
sont le plus directement liés a son application réelle, lorsque le
travail est « pris » dans sa forme de manifestation la plus active.
Elle comprend les dispositions des articles 48 a 50. La réglemen-
tation juridique est compacte, définissant le droit général au tra-
vail (article 48, alinéas 1 a 4 de la Constitution), les différents
droits des travailleurs sont énumérés : la santé et la sécurité au
travail, le salaire minimal garanti, le salaire correspondant au
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travail accompli, les repos et les congés selon les conditions pré-
vues dans la loi (article 48 alinéa 5). Le cadre juridique continue
systématiquement avec la liberté des salariés et des employeurs
de s’associer, afin de défendre leurs intéréts spécifiques (article
48, alinéas 1 et 2 de la Constitution). Ce groupe de droits au tra-
vail finit par le droit de greve, dans les conditions prévues par la
loi (article 50) de la Constitution.

Le droit de greve était déja réglé dans Loi du réglement des
différends collectifs qui, en général, correspondait a la Constitu-
tion de 1991. Cependant, avec I'article 50 ce droit a recu un rang
de droit constitutionnel.

Le droit a former des associations et le droit de greve sont mis
ala fin du cadre juridique mentionné et ce fait posséde sa propre
signification et interprétation : mis a la fin des droits au travail
constitutionnels, ils soulignent leur application générale et leur
utilité pour la défense des intéréts des différentes parties de la
société - les travailleurs et les employés comme la partie la plus
active de la société. Cela nous fait penser a logique par laquelle
le droit universel de défense (I'article 56 de la Constitution) est
situé a la fin du chapitre II - comme si pour nous suggérer l'idée
que le droit de défense s’applique aux intéréts généraux des ci-
toyens®. Ces intéréts seront analysés séparément, dans le point
25, en suivant la réglementation dans la Constitution.

25. Le droit au travail.

Sa réglementation est dans 'article 48 de la Constitution. Elle
est hétérogene et comporte plusieurs dispositions qui dépassent
ses cinq alinéas. Le commun entre elles c’est le droit au travail
des citoyens, ce qui probablement est la cause de les inclure dans
le méme article de la Constitution. Mais ces dispositions ont un
contenu riche et un objet de réglementation différente. Cela im-
pose la décomposition de ce contenu. L'essence c’est le droit de
travailler - ce qui se trouve dans les alinéas 1 et 3 de l'article
48. Les autres droits en dérivent. Les autres droits ne sont pas
homogeénes et comportent un lien différent par rapport au droit
de travailler.

%5 N. NenovsKi, Le droit constitutionnel de défense des citoyens, Editions
Sibi, 1998, p. 9-1.
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Alinéa 2 oblige I'Etat de créer une réglementation différen-
ciée du droit au travail des personnes handicapées physiques et
mentaux. La grande signification sociale de cette réglementation,
imposant des exigences spécifiques, par rapport au droit général
au travail, est incontestable?.

Alinéa 4 reprend dans la disposition constitutionnelle I'inter-
diction du travail forcé, réglementé dans les Conventions n°29
de 1930, n°® 105 de 1957, auxquelles la Bulgarie fait partie, et
des autres contrats internationaux bilatéraux et régionaux qui
contiennent cette interdiction (article 8 du Pacte international
des droits sociaux et politiques, I'article 4, paragraphes 2 et 3
de la Convention européenne des droits de ’homme), ainsi que
I'article 5, paragraphe 2 de la Charte des droits fondamentaux de
I'Union européenne. L'alinéa 4, de I'article 48 de la Constitution,
confirmant la liberté du travail, pose des questions importantes et
spécifiques, du point de vue du droit international du travail, ob-
jetd’autres analyses, qui ne sont pas pertinents au propos actuel.?’

La situation est différente par rapport aux droits au travail
dans l'article 48, alinéa 5 de la Constitution (voir plus haut le
point 24). Ces droits seront'objet de I'’étude suivante (voir ci-des-
sous n°32 a 39) et ils imposent certaines précisions. Les droits
au travail, dans L'alinéa mentionnée, possédent les éléments les
plus essentiels du droit général du travail, selon l'article 48 de la
Constitution, et en font partie. Des droits constitutionnels de tra-
vail individuels sont formulés ici, a cause de leur différenciation
relative et de leur importance dans la législation actuelle. Ils fe-
ront objet d’'une analyse, du point de vue de leur sauvegarde dans
la jurisprudence de la Cour constitutionnelle (voir ci-dessous le
point 26)%.

26 N. Guevrenova, La protection spéciale des travailleurs et des employés
handicapés.

27V, Mrachkov, Le droit du travail international, Editions Sibi, S., 2000,
p.116 -121.

28 Prof. Droumeva (Le droit constitutionnel, ouvrage cite, p. 764-765)
définit ces droits comme « droits accompagnants la réalisation du droit au
travail et le droit au libre choix de la profession ». Cela donne I'impression
que comme « droits accompagnants » ils se trouvent en dehors du droit au
travail constitutionnel général, défini a I'article 48 alinéa. Au contraire - ils
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26. C'est l'article 48, alinéa 1 de la Constitution, la norme
constitutionnelle de base qui définit le contenu du droit au tra-
vail général. Elle se lit comme suit : « Les citoyens ont droit au
travail. L'Etat garantit des conditions favorables a I’exercice de
ce droit. ». Cette disposition exprime deux idées différentes : elle
s’agit du contenu du droit au travail (premiere phrase) ; elle éta-
blit 'obligation de I’Etat pour sa réalisation (deuxieme phrase).

Le législateur constitutionnel proclame le droit au travail
sans le définir, ayant en vue que c’est un mot largement utilisé
dans la langue bulgare, d’ou on pourrait tirer son sens. « Le droit
au travail », selon l'article 48, alinéa 1 de la Constitution, signi-
fie I'accés a un emploi, I'exécution du travail : une multitude de
taches a accomplir assurant les moyens de vie pour le travailleur
et pour sa famille : la nourriture, les vétements, le logement, y
compris le chauffage, I'éclairage ; les frais pour des besoins cultu-
rels de base. Le travail est une activité sociale utile, liée a des ef-
forts physiques et psychiques. D’apres la nature du travail exécu-
té, le travail exige des connaissances, des habilités, commencant
par une éducation - primaire et secondaire, jusqu’a la maitrise
de différentes branches de la science, de la virtuosité artistique
méme, des qualités héritées dans différentes domaines. Du point
de vue juridique, il est important de souligner que le doit au tra-
vail, largement compris dans le texte de I'article 48, alinéa 1 de
la Constitution, ne précise pas la forme du travail : le contrat du
travail, le contrat administratif dans le domaine du pouvoir 1égis-
latif, exécutif ou judiciaire, la profession libérale, 'artisanat, I'en-
trepreneuriat. Le large sens du droit au travail explique la nature
de la notion : la possibilité de travailler dans différents domaines
et sous différentes formes.

Chez nous, pendant les trois dernieres décennies, le marché
du travail se développe dans des conditions de la propriété pri-
vée, ’économie du marché et de la libre initiative économique, du
libre placement professionnel, selon la qualification du travail-
leur - ses connaissances, ses habilités, sa santé, son age. C'est le
travailleur qui doit étre la partie active et entreprenante.

représentent une partie intégrante du droit au travail et, étant tous des droits
constitutionnels, disposent du méme moyen de défense.
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27. Examinons la question du point de vue de I'Etat (la deu-
xiéme phrase de l'article 48, alinéa 1 de la Constitution est dé-
diée a I'Etat- voir le point 26 ci- dessus). Le droit au travail est
un droit publique subjectif. C’'est a I'Etat qu'incombe I'obligation
de sa réalisation. La Constitution utilise, cependant, une formule
vague et générale : on parle des soins afin de créer des condi-
tions pour la réalisation du droit au travail. Ces mots ont plutét
la nature d’un vceu et non pas d'une obligation de I'Etat envers
ses citoyens (I’Etat, possédant le pouvoir et la force n’est pas tou-
jours la partie fiable pour I'’exécution de ses devoirs, cherchant
des prétextes pour les reporter). La formule de I'obligation qui
suit de 'article 48, alinéa 1, deuxiéme phrase de la Constitution,
se perd dans I'anonymité des organes de I'Etat et dans I'expres-
sion vague « des soins afin de créer des conditions pour la réali-
sation du droit au travail «. Oui, 'Etat ne crée pas d’emplois, sauf
dans le domaine de la fonction publique ou le nombre des can-
didats dépasse les places disponibles. Je ne parle pas de ces cas.
L'effort de I’Etat, pour le placement professionnel, c’est son effort
de créer des conditions économiques favorables, de stimuler les
employeurs par la diminution des obstacles administratifs, de la
charge réglementaire et fiscale. C'est pourquoi, les derniéres dé-
cennies le taux de chomage a été élevé. Il est vrai que pendant les
dernieres années le taux a diminué jusqu’environ 4-5 pourcents.
Cependant, la cause se trouve en dehors des efforts de I'Etat ;
la raison c’est la diminution du nombre absolu de la population
économiquement active et I'immigration a travers les terminaux
un et deux de I'aéroport de Sofia.

28. Le libre choix de profession et du lieu du travail - ce sont
des éléments du droit au travail. Les deux sont choisis par les
citoyens selon leur volonté, leur préférence et déterminent les
conditions du travail.

Le libre choix de profession c’est le choix du métier avec les
connaissances et les habilités nécessaires. Les compétences sont
acquises a travers les différentes formes d’éducation, dans les
différentes écoles, lycées, universités, il y a la possibilité de re-
cevoir des degrés académiques, d’acquérir des connaissances
dans les différentes branches de la science, et de faire le choix
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du travail selon tes intéréts propres. Le choix de profession est
libre puisqu'’il y a toujours des variantes et des alternatives ; ils
existent souvent des hésitations, des doutes, des tournements fi-
nissant par la décision prise. Le choix - c’est I'autre nom de la
liberté : lorsqu’on parle du choix, on parle de la liberté de le faire
et lorsqu’on dit le mot « liberté » on pense du choix offert entre
différentes variantes du comportement.

29. Lelibre choix du lieu du travail ale méme contenu, comme
dans la notion examinée ci-dessus (le point 28). L'objet du choix,
cependant, est différent. « Le lieu du travail », selon I'article 48
alinéa 3 de la Constitution, n’est pas une notion identique avec
les notions légales « place du travail », « lieu du travail » dans le
Code du travail et le droit du travail?’. « Le lieu du travail », sur
la base de l'article 48, alinéa 3, est une notion constitutionnelle,
beaucoup plus large - ce n’est pas seulement la place ou on ef-
fectue un travail, mais aussi 'endroit ou le citoyen vit comme un
milieu naturel et culture ! C’est la ville, la région ou il habite et cet
endroit ne coincide pas avec le territoire de son activité profes-
sionnelle.

30. Le droit constitutionnel du travail, décrit ci-dessus, pos-
séde en cas d’atteinte un mécanisme de défense devant la Cour
constitutionnelle. La saisine est sur la base de I'article 149, alinéa
1, point 2, par les organes définis dans I'article 150, alinéa 1 a 4
de la Constitution. Le droit du travail est un droit fondamental,
selon l'article 16 et l'article 48, alinéa 1 de la Constitution, et, dés
le mois d’octobre 1991 - le début de son activité - la Cour consti-
tutionnelle a créé une jurisprudence abondante et déterminée
dans ce sens, fondée sur la Constitution et cette jurisprudence
forme le bloc constitutionnel de la défense.

2 Le « lieu du travail » c’est le siége social de 'entreprise avec laquelle le
contrat du travail a été conclu, si autre chose n’est convenue entre les parties
ou si autre chose ne suit pas du caractere du travail effectue (article 66 alinéa
3 du Code du travail). Le lieu du travail est défini dans § 1, point 4 des dispo-
sitions supplémentaires du Code du travail comme une prémisse, un atelier,
la place d’'une machine et tout endroit défini ou le salarie effectue son travail,
sous la direction de I'employeur (voir V. Mrachkov, Droit du travail, recueil
cité, p. 220-221).
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Il y a une concurrence inévitable entre les différents types de
droits fondamentaux mais, la Cour constitutionnelle, dans sa dé-
cision n°14 du 23 novembre 2000, rendue dans I'affaire consti-
tutionnelle n°12/2000, donne la priorité au droit du travail par
rapport au droit a la sécurité sociale (article 51, alinéa 1, para-
graphe 1 de la Constitution). La Cour s’appuie « aux principes
fondamentaux de la Constitution » y compris I'article 16 de la
Constitution, qui imposent 'obligation de garantir et défendre le
droit du travail par la loi. La Cour constitutionnelle décide que «
Ce principe, mis en avant, par rapport aux autres principes fon-
damentaux, exprime son importance comme condition préalable
pour une existence digne et normale et pour satisfaire les néces-
sités naturelles humaines ». Le travail est défini comme une va-
leur supréme existentielle et sociale, devant laquelle le droit a
la sécurité sociale doit reculer. La Cour constitutionnelle fait la
conclusion que « I’Etat est tenu de garantir et défendre ce droit et
non pas de créer des obstacles juridiques devant lui ».

Un autre aspect de la défense du droit au travail, était lié aux
textes de lustration, prévus dans les lois de différentes branches
juridiques, interdisant I'embauches des citoyens bulgares pour
certains postes. La loi du service diplomatique a donné 'occasion
a la Cour constitutionnelle de conclure que I'interdiction d’occu-
per un certain poste est en contradiction avec le droit général du
travail - article 48, alinéa 1 de la Constitution. Dans la décision
n°11 du 22 novembre 2011, la Cour constitutionnelle a fait un
résumé de sa jurisprudence de longue date (depuis 20 ans) en
la matiére : « La jurisprudence de la Cour constitutionnelle de
la République de Bulgarie définit que I'adhésion dans le passé
aux structures des services secrets totalitaires ne pourrait pas
étre une cause pour restreindre les droits constitutionnels et,
en particulier; la possibilité d’occuper un poste donne. La Cour
constitutionnelle n’a pas d’arguments pour ne pas suivre sa ju-
risprudence stable ». Certaines décisions antérieures font par-
tie de cette jurisprudence : décision n°14 du 10 novembre 1992
dans I'affaire constitutionnelle n® 14/1992, décision n°10 du 22
septembre 1997 dans l'affaire constitutionnelle n°13/1997, af-
faire n°1 du 27 janvier 2005 dans I'affaire constitutionnelle n°
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8/2004, décision n°11 du 3 décembre 2009, dans I'affaire consti-
tutionnelle n°13/2009 et d’autres. Cette jurisprudence continue
apres la décision citée de 2011 (décision n° 8 du 4 juillet 2012,
dans I'affaire constitutionnelle n°® 16/2011, sur les dispositions
lustrates dans la Loi de '’Agence Télégraphique Bulgare, déci-
sion n° 8 du 11 septembre 2013, dans I’affaire constitutionnelle
n°6/2013, liée aux textes lustrates dans la Loi du radio et de la
télévision etc.).

L'obligation essentielle de I'Etat, sur la base de l'article 48,
alinéa 1, phrase 2 de la Constitution, de créer des conditions
pour la réalisation du droit au travail, provient du caractére pu-
blic du droit au travail (tel est d’ailleurs le caractére des droits
fondamentaux des citoyens, régis dans la Constitution)3’. Cette
obligation persiste dans d’autres normes constitutionnelles (par
exemple, I'article 19, alinéa 4 de la Constitution prévoit que « La
loi crée des conditions de coopération et autres formes d’associa-
tion des citoyens... ». Dans la décision n°10 du 29 octobre 2002,
affaire constitutionnelle n°12/2012, la Cour constitutionnelle in-
terprete I'obligation de I'Etat et indique que, dans la disposition
de l'article 48, alinéa 2 de la Constitution, la signification c’est de
créer des conditions favorables et dignes pour la réalisation du
droit au travail (voir ci-dessous le point n°34).

La Cour constitutionnelle trouve que « Le droit au travail, ga-
ranti par la Constitution, englobe la possibilité de chaque citoyen
au libre choix de profession. Cela ne signifie pas que le citoyen ne
posseéde qu'un moyen d’effectuer son métier - au contraire - il
pourrait effectuer un travail différent conformément a sa qua-
lification » (décision n°3 du 25 septembre 2002, dans I'affaire
constitutionnelle n°11,/2002).

31. La particularité du droit général du travail qui découle de
son caractére de droit fondamental (voir I'article 16, et 'article
48, alinéa 1 de la Constitution et I'affaire précitée dans le point
30 n°14 du 23 novembre 2000) c’est sa capacite générative (du
latin le verbe genero qui signifie donner le jour, multiplier) de
créer des droits au travail nouveaux. Tous ces droits au travail

30 N. Kisselova, Droits politiques des citoyens bulgares, Editions Siela, S.,
2017, p. 139-140.
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constituent des éléments du droit au travail général, selon I'ar-
ticle 16 de la Constitution, et ils forment tous le noyau de ce droit
fondamental. Tels sont : la sante et la sécurité au travail, le droit a
la rémunération, la durée du travail, les repos, les congés, le droit
d’étre informe et consulte, les droits collectifs, le droit de former
des syndicats et des associations, le droit a la gréve et d’autres. Il
appartient au législateur constitutionnel de décider lesquels des
droits auront une réglementation autonome et dans quelles li-
mites. En 1991, ces questions ont été posées devant le législateur
constitutionnel et il a fait son choix.

32. Outre la réglementation générale du droit au travail, dans
les articles 16 et 48, alinéas 1 a 4 de la Constitution, le législa-
teur a créé deux groupes de droits constitutionnels : les droits
individuels, cites dans I'article 48, alinéa 5 de la Constitution (ils
sont identifiés et énumérés) et les droits collectifs : la liberté syn-
dicale des travailleurs et la liberté d’association des employeurs
(article 49 de la Constitution) le droit a la gréve (article 50 de la
Constitution). Ils seront examinés dans cet ordre, du point de vue
de leur constitutionnalisation, dans le présent expose.

33. La sante et la sécurité sur le lieu du travail.

Dans I"énumération de I'article 48, alinéa 5 de la Constitution,
a la premiere place, c’est 1a sante et la sécurité du travail a cause
de son lien étroit avec le droit de vie et de santé des travailleurs.
La réglementation détaillée de ce droit, d’'oil on peut tirer son
contenu, se trouve dans les articles 275 a 290 du Code du travail
et dans la Loi sur la santé et la sécurité au travail de 1997 (pu-
bliée au Journal officiel n°124 du 1997, modifiée et amendée). La
réglementation dans le Code du travail est concue et s’applique
pour les travailleurs et les employés, tandis que celle de la Loi sur
la santé et la sécurité au travail possede un champ d’application
plus large et peut étre appliquée partout dans les entreprises et
les lieux ol une activité professionnelle est effectuée ou des for-
mations professionnelles sont organisées, nonobstant la forme
de I'organisation, la propriété ou la base normative sur laquelle
le travail ou les formations sont réalisées (article 2 de La loi sur
la santé et la sécurité au travail). Cette différence entre le Code
du travail et la Loi précitée a été bien indiquée dans la décision
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de la Cour constitutionnelle n°2 du 8 mars 2012, affaire consti-
tutionnelle n°9/2011, définissant la Loi sur la santé et la sécurité
au travail comme « une loi générale » pour la réalisation de la
politique de I'Etat dans le domaine du travail et partout ou on
effectue une activité professionnelle. Cela relie la réglementation
de la loi générale a la réglementation constitutionnelle, sur la
base de I'article 16 de la Constitution (le principe général de ga-
rantir et protéger le travail) et sur la base de I'article 48, alinéas
1 a 4 de la Constitution (les droits généraux du travail - voir plus
haut le point 32), quoique I'article 48, alinéa 5 de la Constitution
lie ces droits aux droits des ouvriers et des employés. Selon I'ar-
ticle 48, alinéa 5, in fine, de la Constitution il y a une délégation
vers la loi qui va donner la réglementation détaillée ; la loi c’est
le Code du travail pour les ouvriers et les employés et la Loi sur
la santé et la sécurité au travail, concernant tous les endroits ou
on effectue une activité professionnelle. C’est pour cette cause
dans la décision précitée n°2 du 8 mars 2012, la Cour constitu-
tionnelle a conclu que : « Le droit, prévu dans I'article 48, alinéa
5 de la Constitution, a la sante et la sécurité au travail, étant un
droit constitutionnel des travailleurs, est matérialisé par les deux
actes législatifs. Avec I'adoption du Code du travail et de la Loi sur
la santé et la sécurité au travail 'Etat a accompli son obligation,
provenant de la Loi fondamentale ».

Sur cette base, on peut faire encore une conclusion liée a I'in-
terprétation de I'article 48, alinéa 5 de la Constitution : c’est que
ledit article ne s’adresse pas seulement aux ouvriers et aux em-
ployés, mais aussi aux autres membres de la société effectuant un
travail, a condition que cela soit déterminé par une loi (comme,
par exemple, c’est fait par la Loi sur la santé et la sécurité au
travail, sur la base de l'article 48, alinéa 5 de la Constitution).
Pour les autres droits au travail, énumérés dans l’article 48 de la
Constitution, il pourrait y avoir une loi les régissant. Les ouvriers
et les employés sont objet de la défense, selon I'article 48, alinéa
5 de la Constitution, puisqu’ils effectuent un travail sous I'auto-
rité de 'employeur ; ils sont rémunérés par lui et dans le lien du
travail ils sont la partie faible (je vais parler sur ce theme dans la
partie suivante).
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34. Le droit a la rémunération.

Dans la Constitution, 'article 45, alinéa 5 englobe les deux
formes de la rémunération : le salaire minimum et le salaire ré-
gulier pour le travail effectué. Les deux seront examinés ci-des-
sous puisqu’ils ont un objet commun et se rapportent a un bien
commun : le paiement pour le travail accompli. Cependant il y a
aussi une différence entre eux qui subsiste.

Le salaire minimum mensuel et le salaire horaire légal, pour
le travail diment effectué, sont établis sur le territoire du pays
et obligent les parties contractantes. Le salaire minimum est dé-
fini pour un travail qui n’exige pas une qualification spéciale et
pour des habilites ordinaires. Son but c’est d’assurer la vie des
citoyens. Les dernieres années il connait une croissance stable
mais insuffisante, a cause du fait que le salaire n’a pas beaucoup
évolué pendant les années transitoires et a présent, le salaire mi-
nimum en Bulgarie est le plus bas en Europe. Pour I'année 2019
le salaire mensuel minimum est 560 leva et le salaire horaire mi-
nimal - 3.37 leva pour une durée du travail de huit heures par
jour et cing jours ouvrables par semaine.

Contrairement au salaire minimum, celui, réglementé dans
I'article 48, alinéa 5 de la Constitution, dépend du travail accom-
pli. Ici le critere c’est la qualification exigée, la forme de I’éduca-
tion, les habilités, les talents, I'’éducation tout au long de la vie
nécessaires pour la profession exécutée. Le salaire dépend de la
sécurité et la santé du travail, de la durée - journaliere et hebdo-
madaire du travail et d’autres criteres. Le salaire est évalué en
levas ou en autre devise choisie par les parties et représente la
valeur du travail accompli. Le salaire donne les moyens de vie au
travailleur et a sa famille pour leur existence biologique et pour
leurs nécessités spirituelles. Le salaire représente aussi une éva-
luation de la dignité humaine et de la dignité du travail. Le salaire
définit la qualité de la vie, la satisfaction des besoins intellectuels,
lajoie de la vie et de la communication humaine. Pendant les der-
niers trente années de transition, la pauvreté accable une grande
partie des citoyens bulgares restés dans pays et, le niveau humi-
liant du salaire minimum ici, porte atteinte a la dignité humaine
et géne I'existence normale d’'une grande partie de la population
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bulgare pendant le XXI siécle - un fait qui est loin des exigences
envers I'Etat social contemporain, proclamées par la Constitu-
tion, mais non garanties ni assurées par elle.

35. La Cour constitutionnelle a eu I'occasion d’exprimer son
soutien et de défendre fermement le droit des citoyens bulgares
a une rémunération digne et équitable comme leur droit fonda-
mental. Dans sa décision emblématique n°14 du 23 novembre
2000, affaire constitutionnelle n°12/2000 la Cour constitution-
nelle souligne le suivant : « Dans les conditions actuelles, le but
essentiel (I'accent est a moi) du presque chaque travail c’est la
rémunération qui est d’'une importance vitale pour chaque per-
sonne. C’est pourquoi le droit a une rémunération minimum
est indiqué explicitement parmi les droits fondamentaux dans
I'article 45, alinéa 5 de la Constitution. Par conséquent, I'obliga-
tion de I'Etat, qui en découle des articles 16 et 48, alinéa 5 de
la Constitution, de créer des conditions pour la réalisation de
droit au travail, inclut, par excellence, I'obligation de I'employeur
de payer une rémunération pour le travail effectué [..]. C'est un
comportement inconstitutionnel pour I'employeur de ne pas
payer les sommes dues comme assurances sociales, ce qui pour-
rait engendrer une répression pénale contre lui, sur la base de la
disposition contestée ».

Dans les motifs de cette décision la Cour constitutionnelle
souligne I'importance vitale de la rémunération :« [.] qui sert de
satisfaire chaque jour les besoins du travailleur et de sa famille
de nourriture, de logement, des médicaments ». La Cour consti-
tutionnelle continue : « Apparemment, si le citoyen ne touche pas
aujourd’hui son salaire pour manger, la probabilité de survivre
pour toucher une pension diminue de plus en plus » . La conclu-
sion de la Cour c’est que : « [.] de ce point de vue, la concurrence,
d’une part, entre le droit au travail et le droit a un salaire mini-
mum et, d’autre part, le droit a une assurance sociale - article
16 et 48, alinéa 5 de la Constitution, est en faveur du droit a un
salaire minimum qui est prioritaire ».

36. La Cour constitutionnelle, apres cette défense cohérente
du droit a la rémunération, par la décision précitée n°14 du 23
novembre 2000 qui déclarait la priorité de ce droit par rapport
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au droit a I'assurance sociale, dix-huit ans plus tard, n’a pas pu
soutenir la primauté du droit a la rémunération. Par sa décision
n°l du 16 janvier 2018, dans l'affaire constitutionnelle n°3 de
2017 enregistrée a la demande de 'Ombudsman, portant sur
I'inconstitutionnalité de l'article 245, alinéa 1 du Code du tra-
vail, la Cour constitutionnelle n’a pas pu collecter sept voix - le
quorum nécessaire pour se prononcer et soit rejeter la demande,
soit déclarer l'inconstitutionnalité de la disposition, sur la base
de l'article 149, alinéa 1, point 2 et I'article 151, alinéa 2 de la
Constitution. Cela signifie que I'article 245, alinéa 1 du Code du
travail continue son application avec le contenu de 1992 et de
2004, profitant de la présomption de constitutionnalité, jusqu’a
ce que l'inverse ne soit pas déclaré.

C’est a noter que nulle part dans les motifs détaillés de cette
décision constitutionnelle, le texte de l'article 245, alinéa 1 du
Code du travail n’est pas cite, pour que le lecteur impartial puisse
juger 'opinion de la majorité non adoptée. C’est pourquoi, je me
permets de le citer in extenso : « Lors d'une exécution de bonne
foi des obligations, il est garanti au travailleur et a 'employé le
paiement du salaire, mais pas moins que le salaire minimum
du pays ». Je continue a soutenir que cette disposition de la loi
a des grands déficits de constitutionnalité. Les raisons sont les
suivantes :

a) La disposition attaquée suppose d’une facon explicite,
claire et catégorique I'exécution des obligations du salarie de
bonne foi. Cela signifie que le travailleur et 'employé activement
ont présenté a I'’employeur leurs forces physiques, leurs capaci-
tés intellectuelles et leur dévotion au travail. L'obligation essen-
tielle, élémentaire et corrélative de I'employeur, c’est d’exécuter
sa prestation, en payant la rémunération due. Cette obligation
ensuit du principe constitutionnel d’équité comme une valeur
humaine, transpose dans la Loi fondamentale et se trouvant dans
le paragraphe 2 du préambule. Le texte de I'article 245, alinéa 1
du Code du travail qui suit se trouve en contrariété flagrante avec
I'équité comme valeur humaine ;

b) Lorsque le travailleur a exécuté son travail de bonne foi,
son travail est protégé par I'article 16 de la Constitution. L'article
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245, alinéa 1 du Code du travail, en substance, contrarie ouverte-
ment a I'article 16 de la Constitution ;

c) Larticle 245, alinéa 1 du Code du travail ne garantit point
et ne protége pas le travail. Tout en l'envers - il va contre la loi
en donnant a 'employeur la possibilité de payer seulement 60
pourcents du salaire (et pas moins du salaire minimum) et admet
un vol l1égal. Dans les motifs de la décision, les membres de la ma-
jorité non adoptée pour la these de I'inconstitutionnalité de I'ar-
ticle 245, alinéa 1 du Code du travail, soutiennent que leur posi-
tion exprime la défense des intéréts des travailleurs. Cependant,
dans la langue bulgare, largement utilisée, la réduction du salaire
constitue une atteinte au droit a la rémunération et ce n’est pas
une défense. Cet « argument » fausse le sens du principe de ga-
rantir et défendre le travail. La défense dans 'article 245, alinéa
1 du Code du travail est adressée plutot a I'employeur, puisque la
disposition lui donne le droit a un choix de réduire la valeur du
salaire du jusqu’au chiffre du salaire minimum. C’est dans l'inté-
rét seulement de I'employeur et le sens du texte n’a pas un sou-
tien constitutionnel. Comme résultat, on arrive non seulement a
une infraction de I'article 16 de la Constitution mais a une distor-
sion de son sens, puisqu’on délégue « la protection et la garantie
du travail » a I'’employeur ce qui est en contradiction du principe
fondamental exprime dans I'article 16 de la Constitution ;

d) Larticle 245, alinéa 1 du Code du travail contredit aussi
a l'article 48, alinéa 5 de la Constitution qui explicitement lie la
rémunération au travail accompli. C’est le noyau impératif de la
disposition constitutionnelle qui est le critére pour déterminer le
montant de la créance, lors d’'une exécution du travail de bonne
foi. Dans I'affaire constitutionnelle n°3 de 2017, enregistrée a la
demande de 'Ombudsman, portant sur I'inconstitutionnalité de
I'article 245, alinéa 1 du Code du travail, la majorité manquante
avait ignoré I'article 48, alinéa 5 - une disposition clé de la Consti-
tution - et 'esprit de sauvegarde exprime dans l'affaire n°14 du
23 novembre 2000 de la Cour constitutionnelle.

La chose positive dans la décision n°1 du 16 janvier 2018,
affaire constitutionnelle n°3 de 2017, c’est que la question de
I'inconstitutionnalité de I'article 245, alinéa 1 de la Constitution,
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reste ouverte et attend sa future résolution juste et conforme a la
loi fondamentale.

37. Le droit au repos.

Sa réglementation, comme droit constitutionnel, se trouve
dans l'article 48, alinéa 5 de la Constitution, selon les conditions
prévues par une loi. Le repos et le droit fondamental des travail-
leurs de cesser temporairement I'exécution de leurs obligations
du contrat ou I'exécution de la fonction publique dans une pé-
riode donnée (pendant la durée journaliere du travail, pendant la
semaine de calendrier) ; c’est aussi le repos entre deux jours suc-
cessifs du travail, le repos pendant les jours fériés (articles 151 a
154 du Code du travail, articles 56 a 66 de la Loi du fonctionnaire
d’Etat). La Cour constitutionnelle n’a pas eu 'occasion de se pro-
noncer sur des requétes, tendant a établir I'inconstitutionnalité
de ces textes.

38. Le droit au congé.

Selon I'article 48, alinéa 5, in fine de la Constitution, ce droit
est réglementé conformément aux conditions prévues dans une
loi. Comme dans les cas du repos (voir le point 37 ci-dessus) pour
les travailleurs et les employés une telle loi est le Code du travail
(articles 155a178) et pour les fonctionnaires de I'Etat - la Loi du
fonctionnaire d’Etat (articles 56 a 66). C’est important de souli-
gner la multitude des congés, selon le droit du travail en vigueur.
La réglementation constitutionnelle, dans I'article 48, alinéa 5 de
la Loi fondamentale, se rapporte a toutes les genres de conges,
nonobstant de leur durée, fonction et place systématique. Le
droit au congé provient du droit au travail et les deux sont proté-
gés par l'article 48, alinéa 5 de la Constitution.

39. Parmi les différents types de conges, c’est le conge paye
qui occupe une place centrale. Pendant la derniére décennie, la
réglementation du congé payé a été enrichi. De nouvelles ques-
tions sont posées, de point de vue de sa constitutionnalisation
et surtout de son utilisation qui seront I'objet du présent article.

L'utilisation réguliere du congé annuel payé.

Le délai de prescription sur le conge paye a été abrogé, avec
les changements du Code du travail, le mois de novembre 1992,
entres en vigueur a partir du 1¢ janvier 1993 (voir le point n°9
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ci-dessus). Cela a élargi la possibilité de I'utilisation du conge
paye. Cependant, ce changement a été fait a la hate et il s’est avé-
ré peu convenable, a cause du manque de culture chez les tra-
vailleurs d’utiliser réguliérement les congés payés. D’autre part,
dans les conditions économiques de pauvreté, pendant les an-
nées quatre-vingt-dix — années de transitions économiques en
Bulgarie, avec la privatisation chaotique et de pillage, avec les
traits qu’on lie plutét a la période de la premiére accumulation
des capitaux en Europe, du début du XIX siécle, les travailleurs
ont commencé a reporter leurs congés payés. Ils visaient de rece-
voir, dans les conditions de manque de sécurité juridique, a la fin
du contrat de travail, une indemnisation pour le congé payé non
utilisé, due pour toutes les années passées, comme des moyens
financiers disponibles. Cela a amené une distorsion dans I'appli-
cation du congé payé - non comme un moyen contre la fatigue au
travail, mais comme un argent épargné pour des jours a venir.
C’est pour cette raison, le début de 'année 2010, le législateur a
entrepris des mesures radicales, mais pas suffisamment réfléchis
comme : utiliser tous les congés payés (qui étaient de dizaines ou
de centaines de jours, accumulées pendant des années) dans des
délais courts, sinon ces congés étaient jugés couverts de délai de
prescription ; le 1égislateur a reconstitué le délai de prescription
de deux ans, sur les congés, avec une application de la norme ex
tunc - pour le temps passé. Ces changements ont créé une tension
dans la société. L'intervention immeédiate et efficace de la Cour
constitutionnelle, en 2010, a été de proclamer, sur la base de
I'article 149, alinéa 1, point 2 et des conventions internationales
dont la Bulgarie faisait partie, selon I'article 149, alinéa 4 de la
Constitution, I'inconstitutionnalité des textes du Code du travail
qui stipulaient que les congés payés non utilisés jusqu’a la date
du 31 décembre 2009, étaient couverts de délai de prescription.
La Cour a affirmé comme constitutionnelle la norme introduisant
le délai de prescription de deux ans, en nunc, a comptant du 1°¢
janvier 2010 et la réglementation pour 'utilisation du congé du
pour I'année légale et a établi une réglementation de reporter le
congé (articles 172 a 173, articles 175 a 176a du Code du travail
(décision n°12 du 11 novembre 2011 dans I'affaire constitution-
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nelle n® 15/2010). Apreés la stupéfaction causée par les disposi-
tions hatives et inconsidérées de I'organe législatif, cette décision
a établi la sécurité juridique et la confiance des citoyens envers la
Cour constitutionnelle, son prestige comme organe supréme de
I'Etat, établissant la justice et la constitutionnalité au pays.

40. La liberté syndicale et la liberté d’association des em-
ployeurs.

Avec l'article 49 de la Constitution, un pas important est fait
dans la reconnaissance et la garantie du droit aux travailleurs de
s’associer dans des unions syndicales (alinéa 1 de la disposition)
et pour la premieére fois est reconnu le droit aux employeurs de
s’associer (alinéa 2 de la disposition). L'article 49 de la Constitu-
tion adopte les principes des conventions internationales n°87
(de 1948) et n° 98 (de 1949) dont la Bulgarie est partie, liés a la
formation pluraliste, libre d’associations des travailleurs et des
employeurs pour la défense de leur intérét. La nouvelle régle-
mentation constitutionnelle a été adoptée aussi dans les amende-
ments du Code du travail (articles 4 et 5, articles 33 a 49 du Code
du travail). La libre formation d’associations des employeurs a
imposé la nécessite de la création des organisations représenta-
tives nationales syndicales et des organisations représentatives
nationales des employeurs ; le Conseil des ministres a élaboré
des criteres auxquels ils devaient répondre et un controle des
critéres a chaque quatre ans (pour les organisations syndicales
- les critéres étaient dans I'article 34 et pour les associations des
employeurs - dans l'article 35 du Code du travail). Ces criteres
étaient balancés et symétriques pour la représentation des in-
téréts des travailleurs d’'une part, et, d’autre part, des intéréts
des employeurs sur le territoire du pays, dans les municipalités -
dans la création des organes locaux, et dans les organismes de
gestion nationaux. Selon la pratique internationale établie, les
organisations syndicales et les associations des employeurs de-
vaient avoir le statut de personnes morales.

En janvier 2012, ont été faites des modifications du Code du
travail qui donnaient des avantages aux associations des em-
ployeurs, représentant les intéréts des grandes entreprises, et
qui excluaient les deux organisations des employeurs tradition-
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nels qui existaient a I'époque. Ces deux associations anciennes
des employeurs, possédant une expérience de longue date dans
la vie syndicale, ne plaisaient pas a un ministre des finances et les
modifications avait été inspirées par lui et soutenues par la majo-
rité parlementaire. Les amendements avaient été attaqués devant
la Cour constitutionnelle par un groupement de députés. Par sa
décision n°7, du 19 juin 2012, dans l'affaire constitutionnelle n°
2/2012, la Cour constitutionnelle s’est prononcée de leur incons-
titutionnalité. Le changement des critéres de représentation des
organisations des employeurs donnait un avantage aux grandes
entreprises au pays et les entreprises de taille moyenne et les pe-
tites entreprises, composant quatre-vingt-dix pourcents des em-
ployeurs du pays, n’étaient pas représentées ce qui changeait le
panneau de la représentativité des employeurs. De méme, les cri-
téres de représentation des organisations des employeurs étaient
augmentés, par rapport aux critéres des syndicats. De nouvelles
exigences envers les associations des employeurs étaient appor-
tées : de ne pas exécuter des activités attribuées uniquement par
une loi ou autre acte normatif. Cela a amené a I'élimination des
participants au dialogue social, au niveau national, et a un traite-
ment inégal des partenaires sociaux entre les syndicats et les or-
ganisations des employeurs ce qui avait, comme résultat, la perte
de balance, y compris entre les organisations des employeurs de
toutes sortes d’entreprises : les grandes, les moyennes et les pe-
tites - constituant la majorité au pays.

De telles sortes d’exigences sont inacceptables puisqu’elles
limitent le droit de former librement des associations et contra-
rient au principe constitutionnel de proportionnalité et aux ar-
ticles 44 et 49, alinéas 2 de la Constitution.

41. Le droit a la gréve.

Le rapport entre la Constitution et la loi c’est que la norme
constitutionnelle précéde celle de la loi - d’abord la norme
constitutionnelle est créée et puis, sur cette base, on adopte la loi.
C'est différent pour la réglementation du droit a la gréve. D’abord
a été adoptée la loi et, une année et demie plus tard, ce droit a
été incorporé dans l'article 50 de la Loi générale. On peut trou-
ver 'explication dans les conditions historiques au pays. Apres
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les changements radicaux du 10 novembre 1989, une vague de
greves s’est formée. La législation a I’époque n’était pas préparée,
il manquait aussi de I'expérience. Cela a imposé dans des délai
courts - les mois du janvier-février 1990, avec l'aide des experts
de I'Organisation internationale du travail, d’élaborer le projet de
loi et le 6 mars 1990 la Loi pour la réglementation des différends
collectif a été adoptée. Cette loi a donné, pour la premiere fois, le
cadre juridique du droit a la greve et la réglementation pour son
exécution. La signification de normes de la Constitution sur cette
notion est extrémement importante : elle a formulé le droit a la
greve comme un droit constitutionnel par une réglementation de
niveau plus élevé ; de méme, elle a défini la notion, notamment,
la protection des droits économiques et sociaux collectif des tra-
vailleurs. L'article 50 de la Constitution prévoit que le droit a la
gréve est réglementé par une loi. Cette loi c’est la Loi pour la ré-
glementation des différends collectif de 1990. L'article 116, ali-
néa 2 de la Constitution vise le droit a la gréve des fonctionnaires
d’Etat. Avec I'adoption de la nouvelle rédaction de 2016 des ar-
ticles 47 et 47a de la Loi du fonctionnaire d’Etat, publiée au Jour-
nal officiel n°57 de 2016, on peut considérer que les exigences de
la Constitution sont remplies.

42. Le développement évolutif du droit a la greve dans la ju-
risprudence de la Cour constitutionnelle représente un intérét
éducatif.

a) En 1996, le Président de la République a saisila Cour consti-
tutionnelle dans la procédure d’interprétation contraignante de
I'article 50 de la Constitution « si par une loi, une catégorie des
ouvriers et des employés pourrait étre privée du droit de gréve ».
Par sa décision n°14, du 24 septembre 1996, dans I’affaire consti-
tutionnelle n® 15/1996, la Cour a défini le droit a la gréve comme
un moyen ultime pour la sauvegarde des intéréts collectif sociaux
et économiques des ouvriers et des employés, par le moyen de
cesser I'exécution du travail, en expression de leur liberté so-
ciale et lie a I'impératif constitutionnel de créer I'Etat social en
Bulgarie ou le droit au travail est préservé par la Constitution.
Linterprétation donnée par la Cour constitutionnelle explique le
contenu de ce droit. Dans le dispositif de la décision d’interpréta-
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tion contraignante, la Cour a ajouté la phrase, concernant le droit
a la gréve, comme suit : « Il est [...] une garantie constitutionnelle
que la République de Bulgarie va se développer comme un Etat
démocratique et social ». Le nouveau dans cette interprétation
c’est que le droit a la gréve est défini comme un facteur pour «
I’Etat démocratique et social » ; démocratique - puisque a travers
le droit a la greve les ouvriers expriment leur liberté et insistent
que leurs droits sociaux et économiques collectif soient satisfaits.

b/ Par la méme décision, la Cour constitutionnelle a rejeté
la requéte tendant a établir I'inconstitutionnalité du point 4 de
I'article 16 de la Loi sur le reglement des différends collectifs du
travail, qui interdisait le droit a la gréve aux ouvriers et aux em-
ployés occupés dans le domaine de la production de I'Energie,
les télécommunications et les soins médicaux (point 4), aux fonc-
tionnaires et aux salaries, travaillant au Ministere de la défense,
au Ministere de I'Intérieur, aux autres organes de sécurité d'Etat
et au pouvoir judiciaire (point 6). En 2006, la partie concernant
I'article 16, point 4 de la Loi sur le réglement des différends col-
lectif du travail, a été abrogée etlaloi a été amendée dans I'article
14,alinéa 1, point 1 et 2, alinéa 2 et 3 pour résoudre les différends
collectifs par la procédure de conciliation et, en cas d’échec, par
un arbitre individuel ou une commission d’arbitres nommés par
les parties dans la procédure de 'arbitrage du travail obligatoire.

43. La Cour constitutionnelle a beaucoup contribué a la jus-
ticiabilité des droits. En 1992, avec les amendements du Code
du travail, les tribunaux étaient déclarés compétents d’examiner
tous les différends du travail, selon le Code de la procédure civile.
Cette disposition du Code du travail correspond completement a
I'article 117, alinéa 1 de la Constitution, stipulant que les droits
etles intéréts légitimes des citoyens sont défendus par le pouvoir
judiciaire et non pas par des juridictions spéciales (nommées «
commissions de conciliation » qui existaient avant la réforme).
Apres les modifications du Code du travail effectuées le mois de
novembre 1992, les litiges du travail lies aux licenciements des
fonctionnaires responsables, désignes dans une liste composée
par le Conseil des ministres, ont continué a se dérouler par une
voie administrative devant I'organe administratif supérieur. Par
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sa décision n°12 du 20 juillet 1995, dans l'affaire constitution-
nelle n°15/1995 et par sa décision n°11 du 30 avril 1998, dans
I'affaire constitutionnelle n°10/1998, la Cour constitutionnelle,
sur la base de l'article 117, alinéa 1 de la Constitution, a établi
la protection juridictionnelle compléte en cas des différends du
travail. Hors de cette défense restent les conflits du travail lies au
licenciement des fonctionnaires d’Etats élus dans les organes de
I’Exécutif, les personnes élus dans les organes des associations,
les partis et les mouvements politiques et les employés, prévus
dans l'article 28 de la Loi de 'administration (les membres du
cabinet politiques du Premier ministre, des Vice-premier mi-
nistres, des cabines politiques des Présidents des agences d’Etat
et du cabinet du Gouverneur régional (article 360, alinéa 2, point
1 et 2 du Code du travail).

44. Conclusion.

La constitutionnalisation du droit en vigueur et, notamment,
du droit du travail, est un processus en développement continu.
Les deux processus : la normativité de la Constitution et la jus-
ticiabilité des droits se compléetent entre eux. Cela améliore la
sauvegarde des droits et des intéréts des citoyens et établie la
suprématie des textes de la Constitution.
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CONTEMPORARY CONSTITUTIONALISM
AND INTEGRATION

Rainer Arnold

I. Contemporary Constitutionalism
and its essential elements

1. The four major tendencies of constitutionalism

Contemporary constitutionalism is characterized by four ma-
jor tendencies: individualization, constitutionalization, interna-
tionalisation and (vertical and horizontal) differentiation.

a) Individualization: the anthropocentric orientation of
constitutionalism

Protection and promotion of the individual is the primordial
finality of constitutional law which is reflected by the recogni-
tion of human dignity? as the supreme value in State and society,
inseparably linked with the principle of freedom specified by a
large spectrum of fundamental rights. Thus the individual is in
the center of contemporary constitutionalism.

The principle of freedom, necessarily related to dignity, is
based on substantive and functional efficiency. The protection of
freedom must be complete in substance, a defence instrument
against all dangers existent in the presence and emerging in the
future. It is a task of judicial, in particular constitutional inter-
pretation to discover implicit protection of rights which are not
expressed in written form but are actually present in the legal or-
der. As constitutions are living instruments their protection func-

! See Rainer Arnold, Interdependenz im Europdischen Verfassungsrecht -
in: Alivizatos, Dimitropoulos et a. (eds.), Essays in Honour of Georgios 1.
Kassimatis, Athens, 2004, p. 733-751.

2 See Paolo Bechi, Klaus Mathis (eds.), Handbook of Human Dignity in
Europe, Springer, 2019.
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tion adapts in the course of time to the upcoming needs resulting
from new dangers for the individual.

Substantive efficiency of the principle of freedom is mainly ac-
tualized by this adaptation process. Functional efficiency intends
to maintain the protection function as such, by assuring the right
relation between freedom and restriction of freedom. This rela-
tion is characterized by the fact that freedom is the principle and
restriction of freedom is the exception which must be legitimized.
This legitimation requires the fulfilment of three conditions, that
restrictions are established by law (either by legislation or by the
constitution itself), satisfy the principle of proportionality and
do not affect the very essence of the rights.?

The principle of freedom also comprises democracy as it re-
alizes political self-determination of the individual in the polit-
ical community. It is essential for freedom to participate in the
decisions on the own destiny which is connected with politics.
Electoral rights and continuous participation in politics are basic
expressions of freedom and therefore closely related to human
dignity.* The existence of an authentic democratic system with
the aspects of plurality, freedom of expression and of free polit-
ical activity is an essential dimension of freedom which has im-
portant impact on the institutional structure of the State.

The principle of freedom, inherent in the individual, is insep-
arably connected with equality. All members of the community
are entitled to freedom with the consequence that freedom has
to be shared. Equality in an absolute sense means nondiscrimi-
nation and comes into function if aspects of dignity such as race,
skin colour, gender etc. are concerned.’ Equality in a relative

3 See Rainer Arnold, Substanzielle und funktionelle Effizienz des
Grundrechtsschutzes im europdischen Konstitutionalismus - in: Max-
Emanuel Geis, Markus Winkler, Christian Bickenbach (eds.), Von der
Kultur der Verfassung, Festschrift fiir Friedhelm Hufen zum 70. Geburtstag,
C.H. Beck, 2015, p. 3-10.

*This has been clearly expressed by the German Federal Constitutional
Court (FCC), in its decision on the constitutionality of the Lisbon Treaty
http://www.bverfg.de/e/es20090630_2bve000208en.html, para. 211.

* See Rainer Arnold, Human Dignity and Minority Protection. Some Re-
flections on a Theory of Minority Rights - in: Maria Elésegui, Cristina Her-
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sense means adequacy and proportionality of freedom restric-
tion respectively of advantage attribution. Equality is linked to
the principle of freedom as a distribution pattern and as an in-
dispensable dimension of freedom within the community of a
variety of persons entitled to freedom. Equality must exist in a
law-based community. A person’s dignity is only respected if the
person is treated as a subject and not as an object. Arbitrariness
in the treatment of an individual clearly manifests that his/her
subjectivity is denied.

Social rights are essentially claims for a benefit (work, lodg-
ing, further social conditions).® The principle of freedom does
not directly cover such rights. However, if they are important for
the individual’s (physical, spiritual and social) existence they
are necessarily required by human dignity.” For a large extent
such claims are a matter of politics and therefore realized by or-
dinary legislation. Social justice is largely dependent from polit-
ical orientations and therefore left to political choice. The very
basis, however, is anchored in human dignity and for this reason
also necessarily linked with the principle of freedom. Freedom
is not realizable without a minimum guarantee of the individu-
al’s existence.

In a first conclusion it can be stated that contemporary con-
stitutionalism is anthropocentric, related to the human being,
therefore based on human dignity and its twin conception, the
principle of freedom. The ultimate finality of constitutional law
and as law in general is the protection and promotion of the indi-
vidual.® Human dignity as the supreme value in human commu-
nities such as the State has an absolute character, is intangible,

mida (eds.), Racial Justice, Policies and Courts’ Legal Reasoning in Europe,
Springer, 2017, p. 3-14.

¢ See Julia Iliopoiilos-Strangas (ed.), Soziale Grundrechte in den
,neuen’ Mitgliedstaaten der Europdischen Union Nomos 2019; idem, Soziale
Grundrechte in Europa nach Lissabon, Nomos, 2010.

7 See the jurisprudence of the German FCC on the ,Existence minimum®,
FCC vol. 35, 202, 236; vol. 45, 376, 387; vol. 100, 271, 284; vol. 125, 175,
222-223.

8 This understanding is deep-rooted in history: Hominum causa omne ius
constitutum, Hermogenius, D.I, 5, 2.
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not restrictable and by nature not able to be weighed out against
any other constitutional values. Dignity forbids to eliminate or to
unduly relativize freedom what is expressed by the prohibition
to affect freedom as specified by particular fundamental rights
in its core elements, in its very nature. Furthermore, restriction
of freedom must be adequate, corresponding to the principle of
proportionality®.

These are essential elements of the concept of freedom
which express the own, authentic value, the subjectivity of the
human being. The inseparable link between dignity and freedom
gets manifest by this. As dignity is inherent in the human being,
equality is, together with freedom, a twin principle of dignity. Ar-
bitrariness is always against dignity while the principle of equal-
ity functions duly only if adequate differentiation is applied. Non
discrimination for person-related core aspects, however, is an
absolute requirement of dignity. Furthermore, the guarantee of
the existence of a person, at least in its minimum, is anchored in
human dignity.

b) Constitutionalization:
the modern Rule of Law concept

(1) The basic Rule of Law concept

The constitution as an expression of values and with the
function to organize the exercise of public power is commonly
accepted as the very basis of the legal order which directs poli-
tics and legislation. The primacy of the constitution has become a
consolidated element, even a key pillar of the legal order.

Rule of law means essentially rule of the constitution which
manifests the “general will” of the people as the frame for its
“specific will” expressed by legislation as a product of politics
acting by a parliamentary (or plebiscitary) majority. Politics and
therefore legislation have to be realized within the frame of the
constitution. Politics are determined by the constitution. These
are two separate areas, that of legislation, more generally spoken

? See for a comparative perspective: Xavier Philippe (ed.), Le juge consti-
tutionnel et la proportionnalité, XXVe Table ronde internationale 2009, Econo-
mica et presses universitaires d’Aix-Marseille, 2010, p. 87-439.
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that of politics, and that of the constitution which are in a com-
plementary relation one to the other. If the legislator trespasses
on the area of the constitution, it acts unconstitutional, without
authorization.

Such a piece of legislation is therefore an action “ultra vi-
res”, without competence and therefore without legitimation. It
cannot be regarded as an expression of the general will of the
people. The today’s view of the relation between constitution
and legislation is clearly put by the classic dictum of the French
Conseil constitutionnel: La loi n’exprime la volonté générale que
dans le respect de la Constitution.'® Rousseau’s dictum (as it ap-
peared in article 6 of the French 1789 Declaration) that “la loi”,
the legislation, expresses the general will of the people has now
been modernized, updated to the perspective of contemporary
constitutionalism.

Rule of law is value-oriented, anthropocentric, in view of the
ultimate finality of all law and in particular of constitutional law to
protect and promote the human being. It comprises therefore dig-
nity and freedom as the basic principles related to the individual.

(2) Constitutional justice as the “ultimate perfection of Rule
of Law”

Judicial control of the constitutionality of legislation, more
generally of politics is an essential characteristic of the new rule
of law concept. Constitutional justice is the “ultimate perfection”
of rule of law!! and is essential for its efficiency. The form can be
different: the Austrian-European institutionalized model'? has

10 Décision n° 85-197 DC du 23 aolit 1985.

11 Expression of Dominique Turpin, Le role du Conseil constitutionnel
dans la protection des libertés publiques en France, Conference held at the Law
Faculty of the University of Regensburg on Febr. 1, 1988, p.1: « ...perfection-
nement ultime de I'Etat de droit ».

12See HerbertSchambeck, Hans Kelsen und die Verfassungsgerichtsbarkeit
- in: Rainer Arnold, Herbert Roth (eds.), Constitutional Courts and Ordinary
Courts: Cooperation or Conflict?, Universitatsverlag Regensburg, 2017, p. 10-
21.Seealso: Brice DICKSON, Judicial Activism in Common Law Supreme Courts,
OUP, 2007; Louis Favoreu, Wanda Mastor, Les cours constitutionnelles,
Dalloz, 2011.
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spread out in large parts of the world while the American model
is still of importance in particular in countries with common law
tradition.'®

Atypical forms are also known. It can be said that there is a
significant tendency in contemporary constitutionalism to insti-
tutionalize and to intensify constitutional review. Even if the con-
stitution does not explicitly provide a mechanism of constitution-
al justice, either in the institutionalized form or by assigning it to
supreme (or higher) ordinary/administrative courts, the courts
themselves tend to feel entitled to apply the constitution as the
highest-rank law in the legal order and to disregard the applica-
tion of the ordinary law deemed to be unconstitutional.'* This
judicial attitude results from the hierarchy of norms and from the
meanwhile commonly recognized primacy of the constitution.

Even in the extraordinary case of sacrosanctity of legislation
as in UK characterized by the lack of a formalized constitution
with primacy over ordinary law the courts realize a rich juris-
prudence on constitutional issues other than legislation review.
This rather unique sovereignty of Parliament concept® is about
to be essentially eroded by various political and legal events: by
the EU law impact (Factortame!'®) which has ended after Brexit;
by devolution'’; by the Human Rights Act which has introduced a
constitution-like adaptation mechanism to make legislation con-
form to the ECHR'®; and finally the use (abuse?) of referendum
for basic changes of the country’s political and constitutional sit-
uation with a politically overriding effect for Parliament'®. Today
sovereignty of Parliament, and connected with this, the ban on

13 See Robert G. Mccloskey (revised by Sanford Levinson), The American
Supreme Court, The University of Chicago Press, Chicago and London, 2016

1* See Gudrun Haase, Katrin Struger, Verfassungsgerichtsbarkeit in
Europa, Verlag sterreich, Wien, 2009, p. 229-263.

15 See Vernon Bogdanor, Beyond Brexit. Towards a British Constitution,
Tauris, London, New York, 2019, p. 51-86.

16 See P.P. Craig, Sovereignty of the United Kingdom Parliament after Fac-
tortame, Yearbook of European Law 11, 1991, p. 221-255.

7 Vernon Bogdanor (note 15), p. 169-255.

18 Ibid., p. 135-167.

9 Ibid., p. 87-112.
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judicial legislation review is actually a “matter of theory and not
of political fact”, as it was put by Lord Sankey in 1935 in the Coal
Corporation case?, a dictum rooted in reality even today much
more than at that time.

Furthermore, it can be generally said that constitutional
justice has, in tendency, also intensified in its function. It corre-
sponds to the advanced understanding of rule of law which has
emerged today that the sphere of politics is no longer regarded
as exempt from judicial control; the political question doctrine?!
is to a large extent not assumed, at least not as a barrier for the
judges’ intervention. Of course, political action as far as it is the
exercise of discretionary power cannot be judicially reviewed if
it does not affect constitutional law. The courts have developed
procedural paradigms in this respect such as in particular the
necessity that the constitutional law incompatibility must be ev-
ident, manifest.*

Above, it was said in a theoretical perspective that constitu-
tion and legislation (which belongs to the area of politics) cover
two separate and complementary spaces. Constitutional justice
examines whether politics trespass on the field of the constitu-
tion, and if it does, by adopting unconstitutional legislation, the
judges have the competence and even the obligation to sanction
this trespass by annulment or the declaration of incompatibility
with the constitution. This is not a negative legislation? but the
reconstitution of the requested normative order. It is rectifica-
tion, correction and not itself political action.?*

20 British Coal Corporation v. The King [1935] A.C. 500, 520 (H.L.1935)

21 See Caterina Drigo, Le Corti Costituzionali tr politica e giurisprudenza,
BUP Bologna, 2016

22 See fort he German FCC Klaus Schlaich, Stefan Korioth, Das
Bundesverfassungsgericht, 11th ed., C.H. Beck, Miinchen, 2018, p. 397-408
(paras. 530-538); see also Caterina Drigo (note 21), p. 431-433.

23 Expression of Hans Kelsen in: Wesen und Entwicklung der
Staatsgerichtsbarkeit - in: Veroeffentlichungen der Vereinigung der Deutschen
Staatsrechtslehrer, vol. 5, 1929, p. 56.

¢ See Rainer Arnold, Justice constitutionnelle: contre-pouvoir politique
ou juridique?- in: Rafaa Ben-Achour (ed.), Constitution et contre-pouvoirs,
2015, p. 53-57.
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Rule of law means reconstitution of the normative hierarchy
based on the adequate respect of separation of powers. Recon-
stitution in the above sense cannot be, by its nature, an infringe-
ment of this basic element of rule of law. In the cases in which
annulment would be incompatible with separation of powers the
courts have found a way out: to declare the incompatibility with
the constitution and to exhort the legislator to correct the tres-
pass by own action, nowadays regularly connected with a time
limit for making the law compatible with the constitution.?

Constitutional justice has developed various functional di-
mensions which reflect the progress of rule of law. These are the
functions (1) to “complete” the constitution in the sense that un-
written parts of the constitutional order are made visible, (2) to
make the constitution efficient, (3) to adapt the constitution to
major social changes which impact the conceptual and value-ori-
ented perceptions of the society, and (4) to comply with the ex-
ternal dimension of rule of law by internationalizing the internal
constitutional law.

These functional dimensions of constitutional justice are re-
alized by interpretation. Constitutions as living instruments?®,
whose existence is regularly determined for an infinite time,
undergo changes. For making constitutions suitable for their
function as the basic laws of the legal order during all the time
of their existence, they have to be further developed. This can
be effectuated by the creation of a new constitution, an incisive
event for particular historical reasons, furthermore by consti-
tutional reform, and, preponderantly for the field of values, by
judicial interpretation. Only this third way, the interpretation of
the constitution, is entrusted to constitutional justice. Interpre-
tation has to complete the constitution by formulating existing
but not written rules and principles, a process which is and has
to be clearly different from constitution-making.

25 For the practice of the German FCC: Klaus Schlaich, Stefan Korioth
(note 22), p. 338-342 (paras. 431-439).

26 About this quality of a Constitution see Reinhold Zippelius, Allge-
meine Staatslehre, 16th ed., C.H. beck Miinchen, 2010, p. 43.
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The principle of freedom as stated above, is a constitution-
al key principle which requires the overall protection of the in-
dividual against existing and all upcoming threats to freedom.
The need for complementing the written text of the constitution
(which is the mentioned first function of constitutional interpre-
tation) is inherent in this principle and authorizes the judges to
enlarge by jurisprudence the written fundamental rights cata-
logue by new specifications of the freedom principle. An example
might be the right to data protection, which was not expressly
foreseen in the German constitution of 1949, but has been intro-
duced into the constitutional order by the jurisprudence of the
Federal Constitutional Court (FCC), which named it right to “in-
formatic self-determination”, a new personality right.?’

Complements in this sense can be made by jurisprudence
either through reference to a written guarantee which is close
to the new right or through reference to the general principle of
freedom (which can be written in the text as for example in arti-
cle 2.1 BL) or unwritten but necessarily inherent in the anthro-
pocentric constitution.

The second function of constitutional interpretation is linked
to the idea of the efficiency of the constitution. The regulatory
function of a norm implies its efficiency. A normative regulation
shall realize the normative finality with the maximal effect. Ef-
ficiency, at least the pursuit of a maximal efficiency lies in the
nature of a norm. This can be said also for the constitution, which
is particularly dependent, as the fundament of the legal order,
from efficiency. As a constitution comprises not only rules but
also principles to a significant extent the required effect is inso-
far not the maximal but the optimal result.

In order to ensure efficiency the principle of freedom and the
fundamental rights as specifications of this principle have to be
interpreted in a large, effet utile-oriented way. Efficiency is not
only needed in the field of values but also of institutions. If an
institution such as a constitutional court is established by the
constitution, its functional efficiency is clearly included in the

27 See the basic decision of the FCC, vol.65, 1 which is the fundament of a
rich jurisprudence on the topic.
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constitutional provision on this institution. It is therefore uncon-
stitutional to weaken and limit the function of this institution by
ordinary legislation. The principle of efficiency has constitution-
al rank and is an implicit part of what is explicitly written in the
constitutional text. As to values, the fundamental rights must be
ensured in their functional efficiency in particular by the protec-
tion of their essence and by the application of the principle of
proportionality in case of fundamental rights restrictions. If these
two basic conditions for the fundamental rights efficiency are not
written in the constitutional text they have to be developed by
jurisprudence as implicit functional freedom guarantees.?

The third function of constitutional interpretation is the ad-
aptation of the constitutional order to major changes in the po-
litical, economic and social life circumstances as well as in the
value orientation of the society?. These changes take place not
only within a State and legal order, but increasingly also at the
international level. This is significantly reflected by the tendency
to interpret the national fundamental rights in the light of inter-
national instruments. The adaptation function is a consequence
of the understanding of the constitution as a living instrument of
an evolutionary character.

The fourth function of constitutional interpretation intends
to conform the internal constitutional order with the interna-
tional law developments. This function can be understood as a
specific category of the before mentioned adaptation function. It
is a consequence of the relativization of national sovereignty and
the change from the “closed” to the “open State”. This tendency
overcomes or at least attenuates the all over dualist perspective.
It also takes account of the fact that international law, general as
well as treaty law, have binding force on the State which cannot

28 For example, the principle of proportionality has been developed, as
an unwritten constitutional principle, by the jurisprudence of the FCC vol.16,
194, 204; vol. 19, 342, 349 and many other decisions.

29 Reinhold Zippelius, Thomas Wiirtenberger, Deutsches Staatsrecht,
33rd ed., 2018,§ 7/ 64 (p.71).
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evade this obligation by asserting that the internal national order
can neglect this obligation due to the dualist doctrine.*

c) The internationalization of constitutional law

This leads to the tendency of contemporary constitutional-
ism which can be described as the internationalization of consti-
tutional law. The constitution is the basis for the national legal
order but as the State is embedded in the international commu-
nity, it regulates also the relation to extra-State law. General prin-
ciples of international law are regularly introduced directly into
the internal legal order with the rank superior to legislation®,
while specific international law, treaty law, is either treated in
the same way?? or, in more traditional systems such as Germa-
ny, transformed into national law with the consequence of rank
only of ordinary (federal) law*:. Open statehood is a formula of-
ten used for describing the German system which declares, in
the preamble and in various provisions of the constitution, its
respect of and its friendliness towards international law and
which has developed in jurisprudence rules of interpretation in
its favor.3* This has led to a strong influence of the ECHR on the

30 For this concept see Madelaine Chiam, Monism and Dualism in
International Law, Oxford Bibliographies, last modified 27 june 2018, https://
www.oxfordbibliographies.com/view/document/obo-9780199796953/
0b0-9780199796953-0168.xml

31 See for example Art. 25 German BL, 10 Italian Constitution, 8.1
Portuguese Constitution or 2.1 Greek Constitution.

32 See for example Art. 5.4 Bulgarian Constitution or Art. 55 French
Constitution.

33 See Art. 59.2 BL.

3% This formula has been introduced into German literature by Klaus
Vogel, Die Verfassungsentscheidung des Grundgesetzes fiir eine internationale
Zusammenarbeit (Initial lecture at the University of Hamburg on February
20, 1964), Mohr Tiibingen, 1964 and has become a continuous expression
in German legal argumentation (see also Rolf Grawert, Bernhard Schlink,
Rainer Wahl, Joachim Wieland (eds.), Offene Staatlichkeit, Festschrift fiir
Ernst-Wolfgang Béckenforde zum 65. Geburtstag, Duncker&Humblot, Berlin,
1995. However, the specific contents of this formula are widely determined
by the BL provisions and the jurisprudence of the FCC. For the rule of
interpretation “inafriendly mannertowardsinternationallaw” see for example
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interpretation of the German fundamental rights; they have to be
interpreted in the light of the European Court of Human Rights
jurisprudence as far as this is possible according to the tradition-
al interpretation principles.® Article 1.2 BL, which expresses that
“the German people acknowledges the inviolable and inalienable
human rights as a basis of every community, of peace and of jus-
tice in the world”*¢ has been used as a tool for linking the national
fundamental rights with the Convention rights. By this, even the
remedy of the individual constitutional complaint has been ex-
tended, modifying the traditional view, to non-compliance with
the Convention.?’

Open statehood is even more manifest with relation to Eu-
ropean integration. More than traditional international law, the
law of the European Union has impacted the national legal order,
including constitutional law, and has, to a great extent, suprana-
tionalized it. German (and the other EU member states’) consti-
tutionalism is heavily exposed to the supranational law of the EU,
which has direct effect within and primacy over the national or-
ders of the member states. The fundamental rights charter of the
EU claims for application instead of the national constitution if
national institutions execute EU law, a rather frequent case. The
national constitution is therefore confronted with a competitor
at the supranational level.

Integration within the European Union is the strongest form
of internationalization: the member state has opened its legal or-
der, has essentially limited its sovereignty and has admitted that

the decision of the FCC of June 12, 2018, /e/rs20180612_2bvr173812en.
html/, para. 126 (in the English version of this decision the translation of the
German text is “must be interpreted in a manner that is open to international
law”, translation which does not completely reflect the German text. The
authentic German text speaks of “interpretation of the BL in a manner friendly
to international law”).

35 FCC, http://www.bverfg.de/e/rs20041014_2bvr148104en.html/, paras.
62,63.

% Text in English (translated by Christian Tomuschat, David Carrie,
Donald Kommers, Raymond Kerr, together with the translation service of the
German Bundestag).

37 Note 35, para. 63.
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two sorts of law are valid and applicable on its territory, national
and supranational law at the same time.3®

Constitutional courts of the member states have got a new
task: a) to control the constitutionality of the integration pro-
cess, (b) to conserve the core of the national constitutional order,
that is the national constitutional identity, and, what has been
expressed in a very recent jurisprudence by the FCC*°, (c) to co-
operate in the guarantee of common values, such as the funda-
mental rights protection.

The issue of the constitutional dimension of the integration
process will be examined in more detail on the example of the
German constitutional justice which has generated a rich juris-
prudence on this highly important constitutional matter.

d) The differentiation of powers.
Further focus on supranationalization

The above-mentioned fourth tendency of contemporary con-
stitutionalism, the differentiation of powers, comprises in a ver-
tical sense the issues regionalism and federalism which seem to
assimilate in many countries*® as well as the increasing impor-
tance of local autonomy.*! Differentiation of powers in a horizon-
tal sense refers particularly to transnational administration and
the weakening of the traditional direct relation between parlia-
mentary legislation and executive action.*” These issues cannot
be further treated in this context. Preference shall be given to the
internationalization of constitutional law in its important specif-
ic form of integration within the EU and the rule of constitutional
justice in this process, with reference to the example of the Ger-
man FCC in view of the abovementioned functions.

38 In this sense FCC, vol. 37,271, 280.

39 http://www.bverfg.de/e/rs20191106_1bvr027617.html; decision of
November 6, 2019.

%0 See Francesco Palermo and Karl Koessler, Comparative Federalism.
Constitutional Arrangements and Case Law, Hart, Oxford and Oregon, 2017.

*1 See Andreas Ladner et al., Patterns of Local Autonomy in Europe, Pal-
grave Macmillan, 2019.

2 See Sabino Cassese (ed.), Research Handbook on Global Administrative
Law, Edward Elgar, Cheltenham, Northampton, 2016.
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II. European integration and the role
of the Federal Constitutional Court (FCC)

Internationalization of constitutional law is a highly import-
ant phenomenon of modern constitutionalism. Its specific form
is supranationalization which exists in the system of the Europe-
an Union.

1. Constitutionality control of the integration process
a) Art. 23 BL as integration norm

As it was pointed out before, the FCC has assumed as its first
task to control the constitutionality of the integration process.
The German constitution, the Basic Law (BL), permits by its ar-
ticle 23 that Germany takes part in the European Union and is
allowed to transfer sovereign powers by Act of the Federal Par-
liament with the consent of the Federal Council. The requirement
is that the European Union complies with basic principles which
are fundamental also for the national constitutional order: de-
mocracy, rule of law, social and federal principles, subsidiarity
as well as the protection through fundamental rights, which is
essentially comparable to the protection presented by the BL.
These requirements have been introduced into the text of article
23 BL in 1993 as a reaction to the previous jurisprudence of the
FCC and to the academic debate on the limits of integration. The
previous constitutional norm on integration, article 24 BL, which
was the basis for the participation of Germany in creating the
first supranational communities in the 50s, permitted the trans-
fer of sovereign rights (“Hoheitsrechte”) to transnational entities
without any aggravating conditions. The new article 23 BL as-
similated this transfer clause, by a normative reference, to the
provision on constitutional reform,*® that is to article 79.2 and
3 BL, requiring a two thirds majority for the foundation of the
European Union and also for changes of the integration treaties
or similar actions which would change or complement the BL.

* For the interpretation of Art. 23.1 BL see Beck, Grundgesetz/
Heintschevon Heinegg, 41 Ed. 1. 5. 2015, GG Art. 23, paras. 1-32.
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b) Supranationality, transfer of sovereign rights
and the concept of “Association of States”

The background is that the FCC** has recognized the suprana-
tional character of the European Community already in the first
phase of its existence as it was designed by the Costa/ENEL de-
cision of the ECJ in 1964*°. The FCC has accepted its autonomous
nature as a law sui generis created by the transfer of sovereignty
rights, a process which has “opened” the formerly closed legal
order and admitted the existence of supranational law as non-
state law being valid together with national law on the German
territory.*

It has been accepted by this that not only national law exists
on the State territory but also that the legal order is composed
of national and supranational law at the same time. The FCC also
accepted the further elements of supranationality as developed
by the ECJ: the direct normative validity of community law and its
primacy over national law.*” Also further developments of supra-
national law, such as the direct applicability of directives, have
been confirmed by the FCC jurisprudence®. It can be stated that
the integration process has been accompanied from the begin-
ning on by the constitutionality control of the FCC and has been
regarded, in this first phase of integration, as conform with the
national constitution. Integration was understood in the sense
of the ECJ. In particular the sui generis character of communi-
ty law was promptly accepted by jurisprudence* and qualified
even as a form of constitutional law®’. The term “supranational”
itself was at that time preponderantly used by literature, term
derived from the expression of the first integration treaty insti-
tuting the European Community on Coal and Steel, which used
this term for describing the strict functional independence of the

* FCC, vol 22, 296.

% CJEC, 15. 07. 1964, Costa v. ENEL, 6/64.
4 FCC, vol. 37,271, 280.

*7FCC, vol. 73, 339, 375.

*8 FCC, vol. 75, 223, 243.

“FCCvol. 22,293.

50 FCC, ibid.
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High Authority (the later Commission) from the member states.
Later on, in particular in the decisions of the FCC on the constitu-
tionality of the Maastricht Treaty and of the Lisbon Treaty®!, the
constitutional jurisprudence took over the word “supranational”
and combined it with national view of the European Union as an
“Association of States” (“Staatenverbund”), which has an inter-
governmental character and in which the member states are the
“Masters of the treaties” (“Herren der Vertrage”)*.

This national characterization of the integration treaties
dates back to the FCC judgment on the Maastricht Treaty in 1993,
which developed it as a response to the claimant’s query that
the European Union (which was founded in that year in its first,
pre-supranational form) would in reality be a State and that the
creation of a State absorbing the existing Germany would not
be allowed by the BL and even not be able to be done by the BL
as the existing constitution. The State character of the Europe-
an Union was denied by the FCC with the main reasoning that
the Union does not dispose of the so-called competence-com-
petence but is limited to the competencies transferred by the
member states, based on the principle of competence conferral
(“compétence attribuée”).>

This view has been upheld until today and has been expressly
confirmed in the Lisbon treaty decision though the term supra-
national was frequently used by the FCC.

c) The concept of “integration responsibility” -
The reservations: fundamental rights protection,
ultra vires, constitutional identity

The German Acts of approval to the different integration trea-
ties have been regarded, in their quality as German law, as the

1 However, express reference to this term is also made in the FCC decision
Solange Il vol. 73, 339, 376.

2 FCC, vol. 89, 155: Oct. 12, 1993, http://www.servat.unibe.ch/dfr/
bv089155.html/C and CII2a, CIb as well as CII 1a; see also FCC Lisbon Treaty
decision vol. 123, 267, 348.

5 FCCvol 89, 155, 187-188, 192, 199, 210-211; vol. 123, 267, 349.
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adequate starting points for the control of the constitutionality
of the integration process.>*

The German BL does not only authorize the state institutions
but also obliges them® to participate in the integration process.
The jurisprudence of the FCC declares the existence of a respon-
sibility of them for integration (“responsibility for integration”,
”Integrationsverantwortung”).>® This responsibility has the pos-
itive side to achieve integration with the means and in the forms
foreseen by the BL and the negative side to avoid transgression
of the constitutional requirements and integration limits, in par-
ticular to safeguard democracy and other constitutional values
within the integration process.

The FCC jurisprudence is characterized by the promptness to
accept the integration design as developed at the supranational
level, in particular by the jurisprudence of the EC].°” While this
adaptation period took place in the initial phase of the integra-
tion, the second characteristic aspect is the safeguard of the own
constitutional basic elements. There have been applied three
major reservations by jurisprudence: the fundamental rights
protection reservation (linked to the famous Solange I (1973)%®
and II (1986)°° decisions), the ultra vires reservation (Maastricht
Treaty decision 1993%°) and finally and mostimportantly the con-
stitutional identity reservation (Lisbon Treaty decision 2009°?).

The ultra vires reservation expresses that the supranation-
al institutions shall act within the transferred competencies and
not outside of them. By this the FCC only refers to the obligation

54 See FCC vol.73, 339, 375-376; vol. 89, 155, 190; vol. 123, 267, 348 et
seqq., 402; vol. 126, 286, 302; vol. 134, 366, 384, 142,123, 188; vol. 140, 317,
336-337; vol. 142, 123, 188. The Act of approval determines the ,integration
program“ (FCCvol. 123, 267, 398).

5 See Maunz, Diirig, Scholz, 88. EL, August, 2019, GG Art.23, paras. 50-52.

56 FCC, vol. 123, 267, 356; vol. 134, 366, 394 et seqq.

57 Seein particular FCC, vol 22, 296; vol. 37,271, 277-278; vol. 75, 223,
243 et seqq.

S8 FCC, vol 37, 271.

59FCC, vol. 73, 339.

60 FCC, vol. 89, 155.

61 FCC, vol. 123, 267.
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to observe what has been agreed upon in the treaty, therefore,
to nothing else than the reference to the basic principle of pacta
sunt servanda. It is therefore not a reservation in a real sense but
the reminder of the treaty obligation. However, the FCC applies
its own interpretation of the integration treaties what the Court
thinks to be legitimized by the quality of the approval act as Ger-
man law, which defines for the German side the so-called integra-
tion program¢®?, that gives the details of the integration process to
be fulfilled by the supranational institutions. The FCC claims for
its competence to interpret the supranational law provisions in
question in the concrete ultra vires case.

Later jurisprudence of the FCC (Mangold decision, 2010)
has partially relativized this claim by the requirement to get in-
formed of how the supranational side, the EC], interprets these
provisions through a preliminary question procedure according
to article 267 TFEU. However, the final word was reserved for the
national Constitutional Court.®* These procedural particularities
have been later transferred also to the identity reservation® so
that the final competence to interpret the supranational law in
question remains, according to the view of the FCC, but in con-
trast to the view of the ECJ, in the hands of the member state.

This is connected with a further consequence which is even
more important and rather problematic with respect to the su-
pranational law concepts as developed by the ECJ: the FCC claims
also for the right to declare a supranational legal action, for ex-
ample a regulation, as not applicable in Germany if it is deemed
ultra vires by the FCC. This ultimate step falls, according with the
supranational perspective, within the exclusive competence of
the ECJ; this results clearly from ECJ jurisprudence, in particular
from the early judgment in the case Foto Frost (1987)¢. The Ger-
man approach is valid also for the identity reservation and there-
fore forms a general procedural principle for all types of reserva-

62 See note 54.

83 FCC, vol. 126, 286, 304, 307; see also FCC, vol. 134, 366, 383 rt seqq., 392.

¢ FCC, vol. 123, 267, 353; vol. 126, 268, 303-304. See also FCC, vol. 58, 1,
30-31; vol. 75, 223, 235, 242; vol. 89, 155, 188.

% FCC, vol. 123, 267, 353-354.

¢ CJEU, 22. 10. 1987, Foto Frost, C-314/05.
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tion in the above-mentioned sense, a principle confirmed by the
FCC constitutional jurisprudence®, but doubtful with regard to
the supranational perspective.

It should be also mentioned that the ultra vires position of
the FCC as developed in the Maastricht judgment has been mit-
igated by the already mentioned Mangold (Honeywell) decision
of the FCC® which qualified as ultra vires only an action which
manifestly and seriously goes beyond the competence conferred
to the supranational institutions in a way that the competence
distribution system as such would have been shifted. This pushes
further the limits for stating an ultra vires action.

The fundamental rights protection reservation was formulat-
ed in the mentioned 1974 Solange I decision of the FCC®® and has
been applied in the 1986 Solange II decision’®, which is still valid
also today (with a certain modification by the identity concept of
the 2009 Lisbon Treaty decision’). It is a dynamic reservation
which corresponds to the presence or absence of an adequate
fundamental rights protection of the individual against suprana-
tional interventions which has lost, to a great deal, its dramatic
character with the entry into force of the EU fundamental rights
charter in 2009. Before the existence of the charter, in 1986, the
FCC has regarded, in its Solange II decision, the general princi-
ples developed by the EC] as in essence functionally equivalent to
the protection standards of the German BL. Equivalence of pro-
tection is the reason that supranational (secondary) law execut-
ed by German institutions is not examined under the criteria of
the German fundamental rights, but is left to the protection by
the supranational rights system itself, no matter whether it is un-
written (as in Solange II) or written (from the entry into force
of the EU fundamental rights charter on). This concept has been
confirmed by the successor jurisprudence of the FCC such as in

67 FCC, 123, 267, 400; see also FCC, vol. 89, 155, 174-175; vol. 102, 147,
172 et seqq.

% FCC, vol. 126, 286, 304, 307; referred to by FCC, vol.134, 366, 382 et
seqq.

8 FCC, vol. 327, 271.

70FCC, vol. 73, 387.

1 See below.
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the decision on the Banana Market in 200072 and has even been
introduced into the constitutional law, into article 23.1 BL, the
new integration norm. By this, the jurisprudence has been nor-
mativized and confirmed.

From the FCC Solange II standpoint identical congruence be-
tween national and supranational protection is not necessary; it
is sufficient that the supranational protection is in general effi-
cient and is in essence equivalent to what the BL regards as indis-
pensable for the protection of the individual. The Banana Market
decision clearly shows that the applicable concept is the concept
which has been developed by the Solange II decision”.

2. The safeguard of constitutional identity

a) The definition of constitutional identity according
to Art. 79.3 BL

The second function of the constitutional court in the context
of integration is to safeguard the core elements of the national
Constitution. The Constitution itself allows and promotes integra-
tion, which culminates in the acceptance by the FCC of the direct
validity of supranational law and even its primacy over national
law, including the constitution.” It is well-known that the suprana-
tional perspective of primacy is an absolute one’® and does not dif-
ferentiate between ordinary and basic constitutional norms. The
FCC has limited the primacy of supranational over national law in
order to safeguard the so-called constitutional identity.”®

The Court defines identity in accordance with article 79.3 BL,
known in Germany as the “eternity clause” (better. intangibility
clause) which prohibits the constitutional reform of the princi-

"2FCC, 102, 147.

73 FCC, vol. 73, 339, 378-381 (referred by the Banana Market decision
11.2.d).

’* FCC, November 6, 2019, http://www.bverfg.de/e/rs20191106_1b-
vr027617.html/, para.54.

75 CJEC, 17.12. 1970, Internationale Handelsgesellschaft, 11/70.

76 FCC, vol. 123, 267, 353-354.
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ples mentioned in it: human dignity (Art.1 BL) and democracy,
republic, social State, rule of law and federalism (Art. 20 BL).””

The orientation on article 79.3 BL for the definition of con-
stitutional identity seems to be due to the text of article 23.1 BL
which establishes a normative reference to article 79.2 and 3 BL,
the core requirements for a formal constitutional reform. The link
between the integration norm and the provision on constitution-
al reform in the text of article 23.1 BL is based on the fact that the
transfer of sovereign powers as authorized by article 23.1 BLis a
sort of constitutional reform, not a formal one, but a substantial
one.” The drafters of the German constitution decided to exclude
certain matters, which constitute the highest values in State and
society, from being changed even by a qualified majority. It is due
to the historical experience in Germany to be aware that a funda-
mental change of the constitutional order by a formally correct
procedure should be hindered.

A similar barrier is now established also for the integration
process. Integration is accepted and even requested by the con-
stitutional order but it shall not override the fundamentals of the
Constitution.

b) The claim for the exclusive competence by the FCC
in the identity context

Constitutional identity is, in the eyes of the FCC, an essential
expression of the sovereignty of the State and cannot be aban-
doned by a transfer to supranational institutions.” Thus, the EC]
has, in the perspective of the FCC, no power to judge on it finally;
the interpretation what constitutional identity is and whether
the supranational action is in conflict with German constitutional
identity as well as the potential declaration that the supranation-
al action conflicting with identity is not applicable in Germany,
remain, in the view of the FCC, at the side of the member state.
Before accomplishing the verdict of incompatibility of a supra-
national norm the FCC has to involve the EC] for interpretation

’7 Maunz, Diirig, Herdegen, 53. EL Oktober 2008, GG 79, paras. 59-164.
78 See Christian Tomuschat, Bonner Kommentar Art. 24, para. 28.
2 FCC, vol. 123, 267, 400.
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how to understand the supranational action in question. The fi-
nal word, as already mentioned, is, however, claimed by the FCC.

c) The origins of the identity concept

The concept of constitutional identity, developed in the Lis-
bon Treaty decision, is not new and was already mentioned in
the Solange I decision in 1974, without reference to the eternity
clause of article 79.3 BL and evidently before the new article 23
BL, which makes a reference to this clause was created. In 1974
the fundamental rights protection as such was regarded as iden-
tifying the constitutional order of Germany, a formulation which
has not been kept up in a strict sense in the successive juris-
prudence of the FCC® and which is not strictly the same as the
formulation of article 79.3 BL. It seems decisive what the text of
the eternity clause says, because the FCC clearly defines constitu-
tional identity in accordance with the eternity clause.?!

d) Identity and sovereignty

In the Lisbon Treaty decision the FCC has to a certain extent
combined constitutional identity in the sense of article 79.3 BL
with the question of statehood, the quality to maintain the essen-
tial elements of a State notwithstanding the transfer of multiple
sovereign powers from the national to the supranational level.
Such a transfer impacts, according to the FCC, also democracy as
the area of political self-determination of the people through its
representatives in Parliament is considerably diminished. This is
not only seen as a question of quantity but also of quality, that
means the question of which fields of legislation are concerned.
The FCC enumerates a number of fields in which the State must
remain the principal legislator; it is not admissible “..that not
sufficient space is left to the Member States for the political for-
mation of economic, cultural and social living conditions”#2.

8 Callies, p. 240-242 (part 3/55-57).

8 Rightly Callies, p. 241 (part 3/57).
82 English translation of the Lisbon Treaty decision, http://www.bverfg.
de/e/es20090630_2bve000208en.html, para. 249.
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The FCC points out:

“Particularly sensitive for the ability of a constitutional state to
democratically shape itself are decisions on substantive and formal
criminal law (1), on the disposition of the monopoly on the use of
force by the police within the state and by the military towards the
exterior (2), fundamental fiscal decisions on public revenue and
public expenditure, the latter being particularly motivated, inter
alia, by social policy considerations (3), decisions on the shaping
of living conditions in a social state (4) and decisions of particular
cultural importance, for example on family law, the school and ed-
ucation system and on dealing with religious communities (5)%.

This enumeration is strongly criticized®*. The constitution
does not allow to transfer one of these fields completely to the
supranational lawmaker. Democracy, as a principle indicated in
article 20 BL would be infringed as well as Art. 79.3 BL and by
this Germany would even lose her quality as a State if it would
abandon the principal political and legislative determination
insofar. For integrating Germany into a supranational (federal)
State a new constitution would be necessary. The existing BL
would not be a sufficient legal basis for such a step.®®

e) Doubts about the FCC identity concept

However, the perspective of the FCC on constitutional iden-
tity seems to be questionable in various respects. Constitutional
identity is not cemented by article 79.3 BL: as the Constitution
is a living instrument, also constitutional identity undergoes
changes and develops further. The FCC restricts the interpreta-
tion of the eternity clause to the concept established in 1949 in
the moment of the entry into force of the BL by the rather formal
argument that this provision has an exceptional character limit-
ing the sovereignty of the people.®

% Ibidem, para. 252; see also Callies, part. 3/62 (p. 243).

84 See Callies, part 3/67 (p. 246-247) with further literature references.

8 FCC, (note 79), para. 263.

8 See FCC, vol. 30, 1, 25 and von Coelln, Art. 79 para. 9 - in: Christoph
Groepl, Kay Windthorst, Christian von Coelln, GG, C.H.Beck, Miinchen, 2013.
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Essential elements of the German constitutional order, such
as constitutional justice, in particular the individual constitution-
al complaint, the strictly representative system at the federal lev-
el, or open statehood, specifically with the particular openness
towards supranational law, would not be included in the eternity
clause if identity is conceived in a strict, cemented form neglect-
ing the evolutionary character of a constitution.?’

Furthermore, there is the unresolved problem of the relation
between national constitutional identity and article 4.2 Treaty
on the EU (TEU), which guarantees to respect of national identity
(including constitutional identity) of each of the member states.
[t must be entrusted to the national constitutional courts to de-
fine what national constitutional identity is but the decision on
the EU law impact must necessarily lie in the hands of the ECJ.
The supranational court must have the final word on the inter-
pretation of the EU (secondary) law which is suspected by the
national constitutional court to be against constitutional identity.

Furthermore and importantly, the EC] must have the final
power to decide on the compatibility of this law with the EU na-
tional identity clause expressed by article 4.2 TEU® and poten-
tially to stop it (by annulling or declaring it not applicable). It
is also up to the supranational court to interpret what national
identity in the sense of article 4.2 TEU, that means what identity
in the EU perspective is. It seems that the EC] has to develop gen-
eral principles of EU law indicating which national constitutional
elements fall within the EU identity concept and can be accepted
arequest of a member state’s constitutional court.

The procedural link between national constitutional court
and ECJ is article 267 Treaty on the Functioning of the EU (TFEU),
the preliminary question procedure. The national constitutional
court is obliged to address the EC]J for interpretation of the EU
legal act in question and for blocking up its applicability in the

87 See Rainer Arnold, Lidentité constitutionnelle allemande — Un nouveau
concept jurisprudentiel, Constitutions, Dalloz, Paris, 2017, p. 515-526.

8 See Marcus Klamert, Art. 4 TEU paras. 19 - 25 - in: Manuel Keller-
bauer, Marcus Klamert, Jonathan TomKin (eds.), The EU treaties and the
Charter of Fundamental Rights. A commentary, OUP 2019.
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member state. The German FCC takes into consideration also ar-
ticle 4.2 TEU®® but claims for the last word in the defense of the
German constitutional identity.

f) Identity and democracy - the “right to democracy”

The FCC has furthermore individualized the defence against
the deficits of the integration process by establishing a “right to
democracy” which is formally based on article 38.1 BL, the guar-
antee of the right to vote to the Federal Parliament, a subjective
constitutional right which can be invoked through an individual
constitutional complaint. This argumentation, presented for the
first time in the Maastricht decision in 1993, has been confirmed
by the Lisbon Treaty decision in 2009. The OMT decision of the
FCC of June 21, 2016°° formulates it very clearly. The transfer of
sovereign powers to and their exercise by the supranational in-
stitutions reduce the powers of the national parliament and im-
pact functionally the right to vote of the citizens. Based on this
argument, the right to democracy covers a too far reaching or not
clearly determined transfer of sovereign powers to the suprana-
tional institutions, furthermore their potential ultra-vires exer-
cise of transferred powers and finally also constitutional identity
which comprises the aspect of democracy through the reference
of article 79.3 BL to article 20.1 BL .

3. The cooperation of national constitutional and
supranational court for ensuring common values

The FCC has very recently established a new dimension of the
“responsibility for integration” by assuming the guardianship for

8 FCC (note 21), para. 240.

% FCC, http://www.bverfg.de/e/rs20160621_2bvr272813en.html, paras.
81-84.

91 Callies (note 80), para 63a. Democracy was also in question in a case
concerning the Federal Parliament’s budgetary right. Democracy is realized
by politics which need financial means. The budget function of Parliament
is therefore a genuine democratic function and belongs to constitutional
identity, as the FCC expressed (FCC, vol. 129, 124).
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the adequate accomplishment of the fundamental rights protec-
tion by the EU Charter.””

As it is known, the EU Fundamental Rights Charter is appli-
cable for the member states’ institutions if they execute EU law.
This is a consequence of the primacy of EU law over national law
and is expressed by article 51 of the EU Charter. However, the
interpretation of this provision is to some extent diverging be-
tween the perspective of the EC] and of the FCC. The suprana-
tional position is essentially determined by the position of the
ECJ in the decision Akerberg-Fransson®?, the German position
determined by the judgment in the counterterrorism database
case of April 24, 2013%. The German perspective, which requires
that the German legal act is “determined” by EU law®® is more
restrictive than that of the ECJ.

Procedurally the FCC has made an important, even revolu-
tionary change: until now the only review criterion for the FCC is
the BL itself. For the admissibility of an individual constitutional
complaint (“Verfassungsbeschwerde”) a fundamental right (or
a further constitutional right enumerated in article 93.1 no. 4a
BL) must be invoked by the complainant. The following review
by the FCC exclusively refers to the question whether such right
is infringed. Neither directly a right of the ECHR nor a right en-
trenched in the EU Fundamental Rights Charter could have been
applied, until now, by the FCC.

The new jurisprudence has established a concept which is
based on the traditional Solange II position but further developed
by defining the task of the FCC, and in particular the function of
the individual complaint, to guarantee in a comprehensive way
the protection by fundamental rights as far as German institu-
tions exercise public power. ¢ It seems that the FCC understands

92 FCC, http://www.bverfg.de/e/rs20191106_1bvr027617.html.

93 CJEU, 26. 02. 2013, Aklagaren v Hans Akerberg Fransson, C-617/10.

9 FCC, http://www.bverfg.de/e/rs20130424_1bvr121507en.html.

% In the FCC decision of November 6 (note 91) it is stated that the EU
Charter is applicable instead of the German BL if the provisions which are
relevant in the concrete proceedings are “completely harmonized by EU law”
(para. 33).

% FCC (note 94), para. 53.
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the protection function in favor of the individual as the primordi-
al finality of this constitutional remedy and not formally the pro-
tection of the national constitution. The link to the constitution is
its alternative relation with the Charter.

The protection function is in both hands, in that of the BL. and
in that of the Charter. This is a consequence of the integrated le-
gal order of the EU member state which comprises two types of
norms, the national as well as the supranational norms, and which
accomplishes the fundamental rights protection by two (alterna-
tive) systems, while the persons to be protected are the same.

It is evident that the protection as a whole must be efficient,
a requirement which results from the basic principle of freedom,
which is the fundament of both orders, the supranational as well
as the national order. The cooperation of the institutions of both
orders is necessary; they have the subsidiary function to ensure
efficiency of the protection one to the other. The dual character of
the member state’s legal order requires in a particular way mutu-
al assistance and solidarity. It seems that the principle of loyal co-
operation®” laid down in article 4.3 TEU, a principle inherent in a
community system and addressed both to the community and the
community members, legitimates and even demands a judicial
guarantee as it has been expressed by the new FCC jurisprudence.

The concept of the responsibility for integration is recognized
in its double dimension of defense: against an unconstitutional
impact of supranational law and also against non-compliance
with supranational law. This corresponds to the double dimen-
sion of article 23.1 BL, to realize integration and to limit integra-
tion. Realizing integration comprises also to support the appli-
cation of EU law by national institutions, including the judiciary.
This cooperation function is also consequence of the understand-
ing of the EU fundamental rights as a “functional equivalent” to
the national fundamental rights.®

In a conclusion, it can be said that the new task of constitu-
tional justice as formulated in the recent jurisprudence is a nec-
essary consequence of EU loyalty principle. With progressing in-

7 See Marcus Klamert, The Principle of Loyalty in EU Law, OUP 2014.
% Ibid., para. 59.
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tegration this principle is increasingly accepted by the member
states and transformed into their own traditional systems.

General conclusion

Contemporary constitutionalism is anthropocentric, individ-
ual-oriented and based on constitutional values. This cannot be
denied, despite of the growing number of so-called illiberal de-
mocracies and disguised totalitarian systems.

The dynamic development of constitutionalism is due to
constitutional justice. The emergence of international values, in
particular of human rights, has a considerable impact on nation-
al constitutional thinking which, itself, impacts reciprocally the
international level and promotes the phenomenon of the univer-
salization of constitutional law. A particular dynamic is inherent
in supranational systems such as the EU, which has even a signif-
icant reinforcing and in part even substitutive effect on the mem-
ber states’ constitutionalism.



KOHCTUTYLUMOHHAA UAEHTUYHOCTD:
JAOKTPUHA U ITPAKTHUKA

B. /l. 3opvkun

1. AKTya/siu3anus npoo6.1eMbl
KOHCTHUTYLUOHHON UAEHTUYHOCTHU

[IoHATHE KOHCTUTYLIMOHHOW UJIEHTUYHOCTHU B POCCHUMCKOU
KOHCTUTYLIMOHHO-IPAaBOBOM NpPaKTHKe NOSBUJIOCh COBCEM He-
JlaBHO. BriepBble OHO ObIJIO UCMOJIb30BAaHO B MOCTAaHOBJIEHUU
Konctutyuuonnoro Cyga P® ot 14 utons 2015 r. Ne 21-1], a 3a-
TeM B IOCTaHOBJIeHUHU OT 16 anpesid 2016 1. - B CBA3U € BONIPO-
COM O BO3MOXHOCTH UCIOJIHEHUS TOCTaHOBJeHUs1 EBponelicko-
ro Cyzia, mocyMTaBLIero, YTO HOpMa poccuickon Konctutynuy,
KOTOpas 3alpellaeT y4yacTue B BbIOOpax JAJ1s JIUL, COJlepKalhX-
csl B MeCTax JINILEeHUs CBO6O/bl 10 MPUTOBOPY CY/a, HE COOTBET-
cTByeT EBponeicKod KOHBEHLIMHM O 3alllUTe NpaB 4yesoBeKa U
OCHOBHBIX CBOOO/I.

JloKTpuHa/bHbIe NOAXOJbl K JAaHHOM mpobJsieMe Hayaau
dbopMHUpOBaTHCA 3HAYUTENBHO paHblle (TOJIYKOM IOCIYXKHUJIO
M3BecTHoe fesio «MapkuH npotuB Poccun»). OmnpejneseHHoe
BJIMSIHUE Ha pa3paboTKy COOTBETCTBYIOILEHN JOKTPUHBI OKa3asia
3apy0e>xHasl IpaBOBasi IPaKTHKa.

OyiHako MIaBHBIM (akToOpoM, 06yCA0BUBIIMM (GOPMHUPO-
BaHMe [OKTPHWHBI KOHCTUTYLLMOHHOW HWAEHTUYHOCTH Poccuy,
CTaJIM 0COOEHHOCTH MHUPOBOTO IMOJUTUYECKOTO U MPABOBOrO
pa3BUTHA NOC/TEeJHUX JIET, KOTOpble CTUMYJIMPOBAJIM UHTEPEC K
COOTBETCTBYIOIEN UHTEPNPEeTAUH poccuiickoul KoHCTUTY M U.
U npexpe Bcero, Tekcta ee [IpeamOyiibl, Ie XxapakTepUCTHKa
Poccyu kak 4yacTM MHpPOBOTO CO06IecTBa COCeJCTBYET CO CJIO-
BaMHU O TOM, YTO HapoJbl Poccun coeHeHbI 06Lel cyibO0M
Ha CBOeH 3eMJle, YTO OHM UTYT NaMATh [IPeIKOB U HECYT OTBET-
CTBEHHOCTb 3a CBOI PoauHy nepej 6yAyUIMMH NOKOJIEHUSMU
poccHUsH.

155




156

KOHCTUTYLJHOHHAA WJJEHTUYHOCTD: JIOKTPHHA 1 [IPAKTUKA

YTOo noHUMaeTcs Noj,
KOHCTHTyuHOHHOﬁ HACHTUYHOCTBIO rocyaapcTBa

B JOKTpuHe U MpPaKTHKe KOHCTUTYLHOHHBIX Cy/[OB HET
eIMHCTBA B MOHWMaHWM HALMOHAJbHOW KOHCTUTYLMOHHOU
HUJIEHTUYHOCTH. B nosicHeHUe JaHHOU CUTyalUu CJeiyeT OTMe-
TUTb, YTO XOTS KOHIIENIHUS KOHCTUTYIITMOHHOW UJIEHTUYHOCTH B
HayKe ellle HeI0OCTaTOYHO pa3paboTaHa, TEM He MeHee BeJlyliue
CHEeNMaIrCThl He OTPAaHUYMBAIOT TPAKTOBKY JJAHHOTO MOHSTUSA
JUb 6ykBoW KOHCTUTYIMU.

Tak, amepukaHckui mnpodeccop M. PozeHdesbs oTMeua-
€T, YTO B TEPMHUH «KOHCTUTYI[MOHHAs UJIEHTUYHOCTb» MOXXHO
BKJI3/IbIBAaTh COBEPIIEHHO PA3JIMYHOE CO/lep:KaHue: OT MOoJIoXKe-
HUW KOHCTUTYLUH KaK NMCAHOTO JJOKYMEHTA, BKJII0Yasi, Hallpu-
Mep, OCHOBBI deJlepaTHBHOrO YCTPOWCTBA, /10 B3aUMOOTHOIIIe-
HUHA KOHCTHUTYIUH U KYJbTYPbl COOTBETCTBYIOIEr0 COLMYMaQ,
YTO NpejloJaraeT BK/JIHOYaTb B KOHCTUTYLMOHHYI WJAEHTUY-
HOCTb TaKXe U MHbIe UJeHTUYHOCTH, HallpUMep PeJTUTUO03HYIO,
HaIMOHAJIBHYIO UJIH UIE0JIOTUYECKYIO.

®pannysckuit npodeccop Muienn Tponep (Michel Troper)
1oJiaraeT, YTO KOHCTUTYIIMOHHASA UJ€HTUYHOCTb MPOSIBJISETCS
B CYLHOCTHBIX MPUHIMIIAX KOHCTUTYIUH; 3TH IPUHLMIIBI 06pa-
3yI0T OCHOBY BCeX IPYTUX €e HOPM U CJYXaT [/ 0XpaHbl CaMOU
KOHCTHUTYIIMH, B TOM YHMCJie B CJy4yassX OMacHOCTH HapyIlleHUs
CBSI3U MeX/ly CaMOM KOHCTUTYIMEW U JIIOJbMU WUJIM HAPOJOM,
KOTOPBIM OHA NMpPU3BaHa CAYKHUTh'. JIlaHHBIA OJXO0/ MpPeACTaB-
JisieTcsl HauboJiee MOAXOAAIUM JJisT aHa/u3a $eHOMeHa KOH-
CTUTYIIMOHHOMW UIEHTUYHOCTH.

CrnenyeT o6paTUTh 0co60e BHUMaHHUE Ha MOCJAeJHUN Te-
3UC NMPOIMTUPOBAHHOTO BbICKA3bIBAHUS, [10 CMbBICTY KOTOPOTrO
KOHCTUTYI[MOHHAS UJEHTUYHOCTDb — 3TO TO, HA YTO MOKHO CChI-
JIAThCS JJ1s] COXPAaHEHUS «CBSI3U MEXK/y CAMOM KOHCTUTYLUEN U
JIIOZIbMU UJIM HAPO/0M, KOTOPbIM OHA MPHU3BaHA CJIYKHUTbY.

B JaHHOM KOHTEKCTe KOHCMUMYyYUOHHAS UJEeHMUYHOCMb
KaK NOHsIMue 03Ha4aem 8blpaiceHHyl0 npeixcde 8ce2o 8 0CHO8AX

! Michel Troper. Behind the Constitution? The Principle of Constitution-
al Identity in France, in Andras Sajo and Renata Uitz (eds.) Constitutional
Topography: Values and Constitutions, 2010.
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(npuHyunax) KOHCMUMYYuoOHHO20 CMPosi cymb (3mMoc) Hayuu-2o-
cydapcmea 8 COYUOKy/1bmypHOM KOHMeEKCme 06w ux 3aKoOHoMep-
Hocmell u cneyuguyeckux ocobeHHocmell ucmopuyeckozo pa3eu-
mus cmpaHbl. KoHnenyuuss HanMoOHaJAbHOU KOHCTHUTYLMOHHOU
WJIEHTUYHOCTHU I03BOJISIET ONpeJesisiTh HauboJsiee 3HAYMMble
noJioxkeHus1 KOHCTUTYLLMM 1 OCHOBAHHOTO Ha HUX HallMOHaJlb-
HOTO NPaBOMOPSAKA U CAYKUT CAEPKUBAOLIUM GaKTOpPOM, pa-
BOBOHM Nperpajioil Ha NMyTH HeMNpeJ/cKazyeMOW aKTUBUCTCKOU
3KCMaHCHUM CO CTOPOHBI HaIHAIIMOHAJIbHOTO PEryJMpOBaHHUS.
Jl1s1 MosICHEHUsI CMbICJIa 3TOr0 Te3Hca s X0TeJs Obl CKa3aTh
HECKOJIbKO CJIOB O T€X COLUOKYJIbTYPHbIX PA3/IMYUSX B MEHTA/Ib-
HOCTH, KOTOpbI€E CYLLECTBYIOT MeXJy 3alMaJHbIMU 0011leCTBaMU
u Poccuent. B miockocTr mpaBOBOro CO3HAHUA 3TU Pa3IUUuUsd
$OKycHpyIOTCS B MOAXOJaX K OCMBICJEHUI0 TAaKOM KJH04YeBOM
JlJ151 0011eCTBEHHOT'0 CO3HAHUsI KaTEropyH, Kak obliee 6Jaro.
Ha 3amajzie o6iee 6saro TpajUIMOHHO pPaccMaTpPUBAIOCh
KaK yCJ0BHE 6Jlara KaxJoro oTAeJbHOro UHAUBUAA. [Ipudem B
nocjeiHe JecCsTUJeTHsl B IPAaBOBOM TEOPUH U MpPaKTUKE 3Ta
KaTeropus Bce 60Jibllle OTXOAUT Ha 33/lHUH IJIaH, yCTymas Me-
CTO JIMbepasbHO-UHAUBUAYATUCTUYECKON TPAKTOBKe MpaB ye-
JioBeKa. A B pOCCUICKOM KyJIbTYPHOU MaTpULie IOHATHUE 0OLIETO
6Js1ara Bcer/ia 3aHMMaJio U MPO/I0/KAeT 3aHUMaTh ropas/io 6oJiee
CyllecTBEHHOe MecTo. YTo, KCTaTH, HAIJIO OTPaXKEHHE U B TEK-
cTe Haueld KoHCTUTYLUHY, T/le eCTh HOpMa 4. 3 CT. 55, coryiacHO
KOTOpPOU MpaBa U CBO6GO/IbI YeJIOBEKA U rPaXKJaHMHA MOTYT ObITh
OTpaHHY€eHbl 3aKOHOM «B TOH Mepe, B KaKOW 3TO HE0O6X0UMO B
1 eJ15IX 3alUThl OCHOB KOHCTUTYLLMUOHHOTO CTPOSi, HDABCTBEHHO-
CTH, 3/I0POBbSI, TPaB U 3aKOHHBIX UHTEPECOB JIPYTHUX JIUI], 06e-
criedeHHs1 060POHBI CTPaHbl U 6€30MacHOCTH rocyaapcrsa». Ta-
KHMM 06pa3oM, B KauecTBe OCHOBAHHS /i1 OTpaHUYeHUsI CBOOO-
Jibl 4esioBeKa B KOHCTUTYLMH BBICTYNAIOT He TOJILKO MpaBa Jipy-
T'UX JIMIl, HO ¥ KOHCTUTYI[MOHHbIE I[eHHOCTH, KOTOPble MOXHO
0603HAaYMTh KaK LIEHHOCTU o6uiero 6sara. [loHnMaHue HauMm
06111eCTBOM MMEHHO 3THX I[EHHOCTEW M COCTaBJIIeT OCHOBHOE
CMBICJIOBOE HaIOJIHEHHE MOHATUS KOHCTUTYLIMOHHOW UJIeHTHUY-
HOCTHM HapoJja U rocyaapcrtsa. M oueBuiHO, 4TO KOHCTUTYLIMOH-
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Hbli Cy/J B CBOMX pellIeHUAX U NMPABOBBIX NO3ULUAX HE MOXET
WMTCHOPHPOBATh 3TO NPUHIMIIKAIBHO BaXKHOE 06CTOSTENBCTBO.

B KoHTeKcTe npob6JieM, CBAA3aHHBIX C pa3pabOTKON JOKTPHU-
Hbl KOHCTUTYLLMOHHOW U €HTUYHOCTH, X04y NOAYEePKHYTh, YTO
B OCHOBE [JaHHOI'O NMOHSATHS JIEXKUT NPU3HAHHWE TOT0 06CTOs-
TeJIbCTBA, YTO NOHWMaHUe Mpasa (M Npex/e Bcero npas 4eJso-
BeKa) B TOM WJIM MHOM COLMyMe Y IrOCyZlapCTBe — 3TO Pe3yJbTaT
0011eCTBEHHOTO COIJIACUS B BOIIPOCE O TOM, YTO €CTb YeJ0OBEK U
B YeM COCTOMT ero 4esjioBedyecKoe JOCTOMHCTBO. Eciu npuHATH
3TOT Te3UC, TO HaZ0 NMPU3HATh CJeAyolHe BbITeKawllue U3
Hero MOMEHTBI: BO-TIEPBbIX, 001IECTBEHHOE COIVIacue B BONpoCe
0 IpaBax 4yesJOBeKa B Pa3JIMYHBIX IOCYyapCcTBaxX UMeeT COLHMO-
KyJIbTYPHYIO clieliuPUKY; BO-BTOPBIX, ITO UMEHHO 001eCTBEH-
HOe corJiacue, KOTOpOe yCTaHaBJIMBAeTCs 6OJIbIIMHCTBOM 06-
1lecTBa U yCTaHaBJIMBaeTCs /Jis 60JIbIIMHCTBA.

A BOoBce He UMelo B BUJY, UYTO JOKTPHUHA KOHCTUTYLIUOHHOM
UJIEeHTUYHOCTU OPUEHTHUPOBAHA JIMIIb Ha 3aliMTy NpaB 00Jb-
IUHCTBA. HO X04y nog4epKHyTh, YTO NpaBa MEHbIIMHCTB MO-
I'yT OBITH 3allUILEeHbl B TOM Mepe, B KAKOW 60JIbIIMHCTBO C 3TUM
coryiacHO. Ec/iu «1po/IBUHYTasi» B MPAaBOBOM OTHOIIIEHUH YaCTh
obLyecTBa noJsiaraeT, 4YTO OOJIBLIMHCTBO HEZOCTATOYHO JieslaeT
JUISl 3alUThl MEHBIIMHCTB, TO OHA (3Ta «IPOJABHUHYTasA» 4acThb)
JIOJDKHA HAMTH CIIOCOOBI CJIOBOM U ZIeJIOM Y6eAUTh OOJIbIINH-
CTBO B HEOOXOJAMMOCTH NPABOBOI'O COBEPIIEHCTBOBAHUA. ITO
C/0%Has1, HebJsarozapHasi paboTa, He paccUUTaHHAsd Ha Obl-
cTpblii ycniex. Ho apyroro nyTy, K coxxajsieHuto, HeT. [loTomMy 4To
NONBITKA HaBA3aTh TOMY MJIM HHOMY OOLeCTBY He CBOWCTBEH-
Hble €My NpeJCTaBJeHHUs O JJOCTOMHCTBE YesJOoBeKa U MpaBax
TeX UM UHbIX MEHBIIUHCTBA MOXKET ObITh 3¢ eKTUBHA JIUIIb B
BeCbMa OrpaHUYeHHBbIX NpeJeiax.

U 3T0 oTHOCHTCS He ToJIbKO K Poccuu. Begb TOT BCIlieck 1o-
ny/sM3Ma Ha 3amnajie, C KOTOpOoro s Hadyaja o6Cy»/JeHue JaHHOU
TeMBbI, B 3HAYMUTEJIbHOU CTelleH! 00y C/I0BJIeH He/J0OLLeHKOW MHe-
HUA 60JIBLIIMHCTBA U yLleMJIEHMEeM ero Ipas.

[Iponomkasa 3Ty JIMHUIO pacCy>KAE€HHUs, JIOTUYHO 3aJaThCs
BOIIPOCOM: YTO 3Ke B TaKOM CJlydae sBJfAeTCd 00IUM PpopMalib-
HO-HOPMAaTHBHBIM KPUTEPHUEM «IPABUJIBHOTO» U «HENpPaBHUJIb-
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HOTr'0» TOJIKOBAaHUS U MEX/AYHAPOHOr0 COrJiallleH!s, U KOHCTH-
TYIIMOHHOTO TeKcTa? O4eBUJHO, YTO MOJIMTHYECKAs IIEJIECO0-
O6pa3HOCTb TaKUM KpHUTEpPUEM CIAYKUTb He MOxKeT. bosiee crop-
HbIM OTBETOM Oblj1a 6bl KOHIENIHS YOeXIeHUH Cyiel, KOTOpbIe,
6€e3yCJI0BHO, MOTYT BJIMSTh Ha IPUHUMaeMOe pellleHue, HO U3Me-
PUTH 3TO BJHSIHUE WU JaXKe YMeCTUTb €ero B CTPOTO IPaBOBbIE
pPaMKH BPSJ, I BO3MOXKHO: HY>KHO YYUTBIBATb U COLUAJIbHbIE, U
NICUXO0JIOTUYECKUE, U MHble GpaKkTopbl. OTBET Ke NpeiCTaBAsgeTCs
BIIOJIHE ONpe/ie/leHHbIM. PyKOBOACTBOBAThCS IPH MPUHSATUH pe-
HIeHUH Cy/leOHBIMU OpraHaMy He06X0JUMO MPUHLMIIOM 06po-
COBECTHOCTH.

[IpuHuun bona fides, clOXUBIIMKACA B PUMCKOM YaCTHOM
NpaBe Kak NPUHIUI JJOTOBOPHOTO NpaBa, B HAlllU JIHU BCe yBe-
peHHee 3asBJIsIeT 0 cebe B KayeCcTBe IPaBOBOT0 NPUHIMINA TaK-
e B cdpepe MexK/yHapOAHbIX U HaJHAllMOHAJIbHBIX OTHOLIEHUH.
[IpaBOBOM XapakKTep 3TOMYy NPUHLUIY NpPUJAeT ero BHYTPEH-
Hssl B3aMMOCBSI3b C 00LIENpPaBOBbIM NPUHLUIIOM PaBEHCTBA U
BBITEKAKOIIMM U3 HEro KOHCTUTYLMUOHHBIM MPUHIMIIOM CIpa-
BeJIJTMBOCTU. Bona fides B KadecTBe MpUHIUIA JA0O6POCOBECT-
HOr'0 COTPYAHHUYECTBA TOCYJapCTB, COIJIACUBLIMXCS NPUHATH
IOPUCAUKLUIO MEXToCylapCTBEHHOTO OpraHa, HpejrnoJaraet
KaK BEpHOCTb JIor0Bopy (B TOM BU/ie, B KAKOM OH OblJ COT/Iaco-
BaH) CO CTOPOHBI €0 yYaCTHUKOB, TaK U 00513aTEJIbCTBO MEXKI0-
CYyJapCTBEHHOT0 OpraHa YyYUTbhIBaTb 060CHOBAHHbIE 0XKU/IaHUS
BCeX YYACTHUKOB COOTBETCTBYIOIIEr0 MEX/yHAapOJHOIro JIOro-
BOpa U, CJ1e/I0OBaTeJbHO, JIeCTBOBATh B COOTBETCTBUM C OOIIU-
MU IPUHLUIIAMU IpaBa.

W B 3TOM cMbIC/Ie JAHHBIN NPUHIUI SABJSETCS OJHUM U3 BbI-
pakeHUH paBHOIpPaBUS YYACTHUKOB MEX/JYHApOJHOIO COTIJia-
meHus. C MO3ULMI JaHHOTO NPUHLMIIA OYEBUHO, YTO, KOTa
OJIHO TOCYAAPCTBO CTAHOBUTCS 60Jiee MPUCTAJbHBIM 00'bEKTOM
KPUTHUKHU 10 CPAaBHEHUIO C JPYTUMH (MPH MPOYUX PABHBIX yC-
JIOBUSIX) JIMOO KOTJla MEXTOCyJAapCTBEHHBbIM OpraH HauuMHaeT
HCIIOJIHATDH CBOM YCTaBHble QYHKIIMU C OTJISIIKOW HAa MOJIUTUYE-
CKHe, a He NpaBOBble COOOpaKeHU s, IPUHIHUI JJOOPOCOBECTHO-
CTH HapyllaeTcs.
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Ha Moii B3rs1g/i, 3TH U/JleM YMEeCTHO KCII0JIb30BaTh B JUCKYC-
CUSIX O COOTHOUIEHUH 1opuandeckor cuibl KoHctutyuuu PO u
EBpomnelickoi KOHBEHILIUH O 3allMTe [IPaB YeJ0BeKa U OCHOBHBIX
cB060/], TOCKOJbKY UHTepnpeTanus KouBenuuu EBponeiickum
CynoM uHorzAa - Bonpeku TpeboBaHUSIM paBeHCTBA U JJ06pOCo-
BECTHOCTH — MeHSAeT YCJI0BUSA 3TOI'0 MEXKI0CYyJapCTBEHHOI 0 J10-
roBopa.

JlOKTpHMHa KOHCTUTYLUOHHOM UJEHTUYHOCTH, HaJ, KOTOPOU
BCEM HaM ellie IpeJCTOUT MHOI'0 paboTaTh, MOXKET CJIY>KUTb TeM
«BOZIOPA3/ieJI0M», KOTOPBbIM MOTEHIIUAJbHO CIOCOOEH OTAENTUTh
npveMJieMble W MOAYAC KeJlaHHble HM3MEHEHHUS BHYTPEHHEro
KOHCTUTYLIMOHHOI'0 NPaBONOPSA/Ka, UHCIMPHUPOBAaHHbIe, HANIpH-
Mep, HaZJHallMOHAJIbHBIM OPraHOM I10 3all{ATe MpaB YeJI0BeKa, U
Te IPUHLUIIBI, KOTOPBIMU IOCYAAapCTBa, IPHU3HABLIME 00513aTe b-
HYI0 IOPUCAMKLMIO TIOJOOHBIX OPraHOB, OCTYNUTbCA He MOTIYT.
JlaHHas JOKTpHUHA NpejloJaraeT HeTeKCTYaJbHYI TPAaKTOBKY
KOHCTUTYLMOHHBIX M3MEHEHHWU, B TOM 4YHMCJe HCIO0JIb30BaHHe
JIOCTVPKEHUH COBpEeMEeHHOM repMeHeBTHUKH, KOTOpasi y»Ke aBHO
BbILLJIA 33 IIpe/ieJibl TOJIKOBAHUS UCKJIIOYUTEBHO TEKCTOB.

W3 3TOM JOKTPUHBI BOBCE HE CIEAYET, UTO KaXKA bl GaKT He-
COOTBETCTBHUA MeX/ly HOpMaMH1 MeX/AyHapoAHOT0 [TpaBa U Halu-
OHaJIbHBIMU IIPAaBOYCTAHOBJIEHUSIMU SIBJISIETCS MOKYylIeHWeM Ha
KOHCTUTYLIMOHHYI0 UJIEHTUYHOCTb. B 3auiuTe HyXJawTcs 0c060
3HAYMMble IPABONOJIOKEHHUS, COCTABJIAIOIIUE CUCTEMOOOpA3Y-
Iollee A/p0 HallMOHAJIbHOTO NpaBonopsaaka. O4eBUAHO, JajleKo
He BCe IPaBOBble TPaJULMU BXOAAT B YKa3aHHoOe s4po. [loaTomy
HaM He00X0ZMMa MeTO/0JIOTUS PACllO3HABAHUSA KaK «AJlepHBIX»
IPaBOBBIX TPAJUILMK, pa3pylleHHe KOTOPBbIX O3HayaeT yTpaTy
WJIeHTUYHOCTH, OCHOBAaHHOM Ha BEPXOBEHCTBe MpaBa, TaK U Tex
CTEepPeOTUIIOB OOILeCTBEHHOTO CO3HAHMS, KOTOpble SIBJSIOTCS
IpUMepOM NPaBOBOM MHEPLIUH UJIH Jla’Ke aHAXPOHU3MOM.

dakTophl, NOB/IMABIINE HA AKTYA/IU3ALUI0 POGJIEMbI
KOHCTUTYLLUOHHOM UAEHTUYHOCTH rocyAapcTBa

[Ipo6sieMa HallMOHAJIBbHOW KOHCTHUTYI[MOHHOW WJIEHTHYHO-
CTHY 3aMEeTHO aKTyaJIM3UpPOoBaJiach 0/, BO3JelICTBUEM JIBYX aKTY-
QJIBHBIX JIJIs1 TOCJIeIHETr0 BpeMEHU TEHAEHITUN: 1) BO3poXKaeHUs
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Y pacnpoCcTpaHeHUs NONYJIUCTCKOU UE0JIOTUH, 0XBATHUBILEHN CO-
BpeMeHHble pa3BUThbIe 0011[eCTBA 10 BCEMY MHUPY, U 2) Bo3pacTa-
HHUA IPOTUBOPEYUH MeX/y HallMOHAJbHBIMU U HaJIHALlUOHAJ/Ib-
HbIMU CyZleOHBIMHM CHCTEMaMH, Bce 60Jiee 3aMeTHOr'0 B Pa3HbIX
pervoHax MMupa.

Haunbosiee oueBuiHON (J1€Xalllel Ha MOBEPXHOCTH MOJTUTH-
YeCKOU ’KU3HU) TeHAeHLUeN N0C/IeJHETO 1eCATUIIeTHS ABJISET-
Csl pacIpoCTpaHeHUe N0 BCEMY MUPY MOMYJIUCTCKON UE0J0TUU
KakK JIeBOI'0, TaK M NpaBoro ToJjka. [lonynnsm cBsi3aH ¢ KpU3H-
COM XapaKTepHOTo /Jif I0CJIeBOEHHOI0 MUPOYCTPOMCTBA J1be-
paJIbHOr'0 MUPONOPSAAKA, IEHHOCTH KOTOPOTO B CBETE IV106a/Ib-
HBIX COOBITUH TepAIT CBOKW ObLIYI0 3HAYMMOCTb. OHUM M3
CeCTBUM TaKOM CMeHbl OpPUEHTHUPOB PAa3BUTHUSA fAABJSAETCA Ha-
MeTHBULIMICS BO3BpAT rocylapCTB U HAallMKA K CBOUM TpaJUILHU-
OHHBIM LIEeHHOCTAIM, YTO He MOXKeT He OTPa)KaThbCA M Ha IpaBe.
B f0KTpHHAxX U NpaBOBbIX MO3ULMAX, HA KOTOpPble OMUPAIOTCSA
OpraHbl KOHCTUTYLIMOHHOT'O KOHTPOJISI IPX B3aUMOJENCTBUM C
MEXTIOCYapCTBEHHBIMU CyleOHBIMU OpraHaMHu, NpobJieMe Ha-
[JMOHAJIbHOM KOHCTUTYLUOHHOM UIEHTUYHOCTH YAes1eTcs Bce
6oJiblllee BHUMaHUE.

[Ipumepsl, noaTBepxAawlde GakT LIMPOKOro MOMYJIUCT-
CKOTO MOBOPOTA, XOPOIIO M3BECTHBL. B pycio momysnuctckoun
TEeH/IeHI|MH, OXBAaTUBILEN B pa3HOU CTeNeHU 60JIbIIMHCTBO pas-
BUTBIX I'OCY/JapCTB, BIIOJIHE yKJ/aJblBAlOTCA: pelleHue, NPUHHA-
Toe Ha pedepenayme B CoeuHeHHOM KopoJsieBCTBe, 0 BbIXO/ie
ctpanbl u3 EBponeiickoro Cotwsa; nusbpanue npesugestom CIIA
JloHanbga TpaMiia; BTopoe MeCTO Ha NapJiaMeHTCKUX BbIOOpax
2017 r. B Hupepaangax «Ilaptuu cBobogbi» l'epta Bungepca.
JlaHHBIA psJ, MOXXHO NpoJoJnKaThb NpuMepaMud K3 PpaHuuw,
[Hosbiy, UTanumu.

Ho ¢ Touku 3peHus npaBa UHTEpPECEH He caM 1o cebe NoMy-
JIU3M, a TO, YTO 3a HUM CTOUT. Beib monyJiM3M — 3TO BCETo JIUIIb
MaHUINYJIMPOBaHWE MACCOBBIM CO3HAaHUEM, HCIOJIb3yollee
BIIOJIHE €CTECTBEHHOE CTpPeMJIeHHe YesloBeKa K 6/1aronojy4yuio.
A KOHKpeTHee — 3TO TaKoe MaHUIYJIMpPOBaHHE, KOTOPOE CTPO-
UTCA Ha 00OelllaHUU IPOCTOr0 pellleHUs CJI0XKHBIX TpobJieM, 00-
pallleHHOM K TaK Ha3blBaeMOMY IPOCTOMY, PSZ0BOMY 4eJsOBe-
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Ky. [lonmysiu3M ycuavBaeTcsl B lepeJIOMHblE MOMEHTbhI UCTOPHH,
KOT/Ia JIeHCTBYIOIIME 3JIUThI U CYIIeCTBYIOINE TTOJUTHUKO-TIPa-
BOBbI€ UHCTUTYThI HE MOTYT CIPABUTHCS C HOBBIMU BbI30BAMHU
Y He CII0COOHBI peliaTh BCTAIMe epe JIAbMHU MPOo6JIeMbl.

A MBI )XMBEM B 310Xy CEPbE3HEUNINX TEKTOHUYECKUX C/BH-
roB BCEU CUCTEMbI MUPOYCTPOMCTBA, MOPOXKEHHbIX Mpolecca-
MU IJ106aIM3a1U K, KOTOPble HecyT B cebe He TOJIbKO 6J1aro, HO
TaK»Xe OTPOMHbIE PUCKHU U yiKe BIIOJIHE OYEBHU/IHbIE U3/EPKKU.
ITHU PUCKHU U U3JEPNKKH KACalTCH PSAJOBBIX JIIOJEH BO BCEX pe-
TMOHAxX MHUPA, XOTS U NPOSBJAIOT cebsl mo-pasHoMmy. JlJis cTpaH,
He BXOJSAIIUX B YUCJIO JIUJEPOB TEXHOJOTHYECKOTr0 MPoTpecca,
ryiobasiM3alus HeceT B cebe PUCK 3aKpelljieHUs UX nepudepuii-
HOCTH, 2 B HEKOTOPbIX CJyYasixX — U MOJTHONW MapTrUHATU3aLUH.

[IlpuBoauMbie B ny6aukauusax OOH paHHble CcBUfETeJb-
CTBYIOT, YTO Ha Jl0Jil0 6oraTteiiiero 1% MUpoOBOro HacesieHUs
NpUXOAUTCS GOJIbIlle JIOXO/0B, 4YeM UMelOT OejHeliiue 57%.
JKcrepThl BCe Yallle TOBOPSAT He O HACTYIJIEHUH OOTaThIX Ha
npaBa OeJHbIX, @ O MPOTHUBOCTOSIHUM CBEPXOOTAThIX BCEMY
OCTaJIbHOMY MUDPY, 06 YCKOPEHHUH POCTa IM106a/JbHOTO HEPABEH-
CTBa Y 0 ero HauboJiee BOMUIOLIUX MPOSABJIEHUSX, CBI3aHHBIX CO
CBepxnoTpebieHHeM OJHUX U HULIETOU Apyrux. Jlaxke B OTHO-
CUTEJIbHO 6J1aronoJIiyYHbIX Pa3BUBAOIUXCS CTPAaHAX MO PsALO0-
BOMY 4YeJIOBeKYy 60Jie3HEeHHO ObeT ocyiabJieHue peryJupyrolen
posi rocyzapcTBa (Heu36eXHOe B YCJAOBUSX TJI06aTM3ALMU),
T. €. ocjabJyieHue COIMaJbHOU MOJUTHUKU B 006J1aCTH 3/IpaBOOX-
paHeHUs, 06pa30BaHMsA, IEHCUOHHOTO obecrnedeHus, 60PbOBI C
O6e3paboTullei, 6eJHOCTbIO U T. 1.

AHanorvyHble Mpo6JIEMbI, XOTSI U B 3HAYUTEJBHO MEHbIIeH
CTeNeHH, BCTAIOT IepeJ, rPaXKJAaHaMU ToCylapCTB, OTHOCSLIUX-
cq K JyjepaM rio6asausanuu. Ho 37ecb BO3HMKAIOT U CBOU CO6-
CTBEHHbIe NMPOOGJIEMBI, CBSI3aHHbIE C MUTPALIMOHHBIM JIaBJIeHUEM
Ha COLMaJ/IbHYI0 cpepy 3THUX TOCY/IapCTB, C POCTOM TEPPOPHUCTH-
YeCcKOH yrpo3bl, C ONMacHON HeCTabUJIbHOCTbI0 PUHAHCOBBIX OT-
HOIIIEHUH B YCJIOBUSIX 6€CKOHTPOJIbHOMU I/106a11u3a1iuu GUHaHCo-
BbIX PbIHKOB, TOBbIIIIEHUEM COLIMAIbHO-9KOHOMUYeCKoH audde-
peHIMal MU 061IECTBA, C YXYALIEeHHeM OKpYXKalolLlel cpe/ibl U T. [,
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Bce 9T0 BbI3BIBaET CTpEMJIEHHE IPOTUBONOCTABUTD CTUXUI-
HbIM IpOIeccaM COLUOKYJIbTYPHOM IJ106a1M3alud TOHMMaHUe
(mycTh U ynpoujeHHOe) coO6CTBEHHOM crieiudUKH, He TTOAAAI0-
mieiicsa yauBepcanusanuu. OTcro/1a BCIJIeCK NOTPe6HOCTH IIU-
pokux Macc B GOPMyJMPOBAaHUMU CBOEN pPeJIMTMO3HOM, HALUO-
HaJIbHOW WJIM perdoHa/IbHOM (HampuMep eBpOMNEeNCcKoN) UaeH-
TUYHOCTH, BO3BPAT K TPaAULIMOHHBIM LIEHHOCTSIM, CTpEMJIEHUE
NpeloTBPATUTh pa3MblBaHMEe HALlMOHA/IbHO-TOCY/JapCTBEHHOT O
CyBepeHUTeTa KaK rapaHTa COXpaHeHHUs 3TUX LIeHHOCTeHN U T. [,

Oco6eHHO OCTpPO BCe 3TU NMP06JEMbl BCTAIOT HA MOCTCOBET-
cKoM mnpocTtpaHcTBe. Kak nucan B Havase 90-x IT. mpoOLLJIOTO
BeKa aMepUKaHCKUM conuosior Manyasb KacTesbc, ocyliecTBUB-
UIMM CEPUI0 UCCJIeJ0BaHUN B Poccuu, «pyCcCKUM HapoZ, U HapOAbl
OBIBIIMX COBETCKHUX OOINECTB JOKHBI OYAYT MPOUTH Yepe3 BOC-
CTaHOBJIEHHE CBOEH KOJIJIEKTUBHOW UJAEHTUYHOCTH B MUDE, TZe
NOTOKH BJIACTH U JleHeT NbITal0TCsA Je3MHTerpupoBaTh BO3HUKA-
I0l1Me SKOHOMUYECKHUE U COLlMaIbHbIE UHCTUTYTHI €llle 0 TOrOo,
KaK OHHM OKOHYaTeJbHO OQOPMUJINCH, YTOOBI MOIJIOTUTb 3TH
MHCTUTYThI B CBOUX IJI06a/IbHBIX ceTsix. Hurge uaymas 6opb6a
MeX/ly I/1I06a/JIbHbIMU 3KOHOMHUYECKHMU MOTOKAaMHU U KYJIbTYp-
HOU UJeHTUYHOCTBIO He SIBJISIETCS 60Jiee BaXKHOM, UeM Ha 0OIIMP-
HOM IyCTBIPE, CO3/LaHHOM KOJIJIAalICOM COBETCKOI'0 3TaTU3Ma».

Ha nepeuuciieHHble pPUCKU U U3JEPKKHU TJ106aTU3aLMU Ha-
KJIaJIbIBAeTCsl HeZ0BOJIbCTBO TpaXkJaH 3KCIIaHCHeN HaJHalu-
OHAJILHOT'0 peryJupoBaHud (B TOM 4ucje U B chepe 3aLUThI
npaB 4 CBOOO/] YesI0BeKa), IeMOKPAaTUUECKUH 1eUITUT KOTOPO-
ro CTAaHOBUTCA BCe O6oJsiee 04eBUAHBIM. [lof eMOKpaTHUYeCKUM
fepULIUTOM 3/1eCh IOHMMAEeTCs OTCYTCTBUE Y IPaK/aH MOJIHO-
IJeHHOM BO3MOXXHOCTHU BJIMSATb Ha NPUHATHE pelleHUH B Tex
cdepax, rie OHU TPAAULIMOHHO CYUTAIOT CBOM I'0J10C 3HAYMMbIM
(HampuMmep, B Bolpocax 06’beIMHEHUS B COIO3bI C APYTUMU TO-
CyAapcTBaMH, lepefjadyy KOMIIeTEHI|MU HaIHALlMOHA/TIbHbBIM Op-
raHaM, OTKPBITUSAl IPaHUL, BJIUSAHUA Ha NPOLECChl Ha3HAYeHUs
CyZiel B Ha/IHallMOHAJIbHbIE Cy/leOHble OpraHbl U T. A.). UMeHHO
JleMOKpaTUYeCKUH iepULUT CTPYKTYP, OCYLEeCTBASAIOIINX HA/l-
HallMOHAJIbHOE NIPAaBOBOe peryJupoBaHue, ABJIAETCA OJHUM U3
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$aKTOpOB ycUIeHUs ONY/AM3Ma, TPAIUIMOHHO aneJIupyole-
r'o K IEMOKPATHU GOJIBITUHCTRA.

Oco6o0 cnenyeT BblIeIUTD PO6JIEeMY 1eMOKPATUYECKOTO Je-
duIMTa HaAHAIIMOHA/ILHBIX OPTaHOB M0 3alUTe NPaB YeJ0BeKa,
B TOM 4yucJe U EBponeiickoro Cysa no npaBam vyesoBeka. C Mo-
MeHTa BCTYIJIEHUsA B cuy 11 JlomosIHUTeNbHOr0 NPOTOKOJIA K
KoHBeHIIMH 0 3a1iMTe MpaB yeJ0BeKa U 0OCHOBHbIX cBo60a ECITY
noJiydus Bce popMasibHble BO3MOXKHOCTH [JIsI TOT'O, YTOOHBI Iie-
JleHaNnpaBJeHHO U3MEHSITb KOHBEHLMOHHYIO CHUCTEMYy U OoJee
CBOGO/IHO BOILJIOUIATh B KHU3Hb CBOK aKTHBHUCTCKYIO MO3HUIIHIO,
s 9ero Cy/ MCTo/ib3yeT pa3HOro pojia TeopeTHYecKre 060CHO-
BaHUSA U KOHCTPYKLUH — OT JJOKTPUHbI €BPOIENCKOr0 KOHCEHCY-
ca ¥ NpeieIOB yCMOTPEeHUs TOCy/JapCcTB /10 MoHUMaHus KoHBeH-
MU KaK «KUBOTO MHCTPYMeHTa». [Ipu 3TOM BIUsSIHUE TpaXkJaH
eBpONeNCKUX rocyaapcTB Ha caM Cyz MpaKTH4YecKd CBeJeHO K
MUHHUMYMY, YTO, C O/IHON CTOPOHBI, T03BOJIsIeT 06ecreyuTh He3a-
BUCHUMOCTb JJAHHOTO OpraHa, HO, C APYTOM CTOPOHBI, JieJIaeT ero
OTOPBAaHHBIM OT peasIbHbIX COIlMaTbHbIX OTPEOHOCTEN U OT pe-
QJIbHOT'O KOHCEHCYCa, KOTOPbIA UMeeT MECTO B 0OIIEeCTBAX.

U 3/1eChb 1 MOAX0XKY K IPyrod 06'beKTUBHOU TEeH/eHIUH TJI0-
6asiu3alyy, CocoOCTBYOIEN aKTya/lU3alUuXd Npo6JieMbl KOH-
CTUTYIIMOHHOW UIEHTUYHOCTH, 3 UMEHHO K TeH/IEHI[UU pacIiu-
peHUsl HaAHAIMOHAJBHOTO PEryJupoBaHUs B cdepe 3aIUTHI
npaB 4yesJl0OBeKa M BO3pacTaHUs aKTUBU3Ma MEXTocCy/lapCTBeH-
HbIX Cy/IeOHBIX OPTAHOB.

[Ipu3HaBasi 06'bEKTUBHON XapaKTep 3TOM TeHJEHIUH, X094y
TEM He MeHee elle pa3 00paTUTb BHUMaHUe Ha TO, UYTO OHA yKe
omacHo pacxoauTtcs ¢ Bectdanbckod cucTeMol MeXyHapo/I-
HOTO NpaBa, CTaBsAlleld BO IVIaBy yI/ia MPUHLMI HAIMOHAJBHOTO
CcyBepeHUTeTa. {l He pa3 roBOpUJ O TOM, YTO 6e3ayMHOe paspy-
nmenue BecTdasbCcKoil CUCTEMBI — 3TO paspylleHUue MexJyHa-
POZIHOI'O MpaBa, KOTOPOe B 0603pUMOM MepPCIeKTUBE MOXKET CO-
XpaHATbCS MpeXK/e BCEro Kak UTOT COIJacusi, JOCTUTHYTOTO Ha
MEKTOCy/JapCTBEHHOM YPOBHE.

B KOHTeKCTe paccMaTpUBAaeMOW TeMbI XOTeJ Obl MpeXxje
OTMETHTbD, YTO JI0Oble HOPMbI MeXAYHapoJHOTO paBa, rapaH-
THpPyeMble Ha/[HAIMOHAJIbHBIMH CTPYKTypPaMH, OCTAKTCS MpPo-
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JIYKTOM coryiacus (CcoryiacoBaHUsI BOJIb) TOCY/IapCTB. A coriacue
rocy/lapCcTB — MOHSTHE BOBCe He ofiHO3Ha4yHoe. [Ipu Bcell 00'b-
€KTUBHOCTH TeHJEeHLUHWH K pacCUIMpeHUI0 HaJHALMOHAJIBHOIO
peryJiMpoBaHus XapaKTep OCYIeCTBJIE€HHUs 3TOM TeHJeHMHU Ha
NpaKTUKe B HEMAJION CTeNeHU 3aBUCHUT OT TOrO, YTO MOHUMa-
eTCcs [0J, COTJIaCMeM roCcylapCTB, JiexKallluM B OCHOBe MeX/[yHa-
pozHoro npaBa. CkazaHHOE B IOJIHOM Mepe OTHOCUTCS U K MeX-
JYHapO4HOMY NpaBy IpaB YeJIOBeKa: 3TO TAaKOU e pe3yJbTaT
corJiacus CyBepeHHbIX FOCylapCTB 10 NOBOAY COZlepKaHUs IpaB
YyeJioBeKa U 00513aHHOCTEN 10 UX 3alLUTe.

B MexyHapoJHOM NpaBe paclpoCTpaHeH B3IJA[, B COOT-
BETCTBHUU C KOTOPBIM MeX/yHapOoJHOe IIpaBo NpaB yeJ0BeKa —
3TO HOPMbI 0O6BIYHOTO I1paBa C HeOIlpeAeJIeHHbIM COZlEpPKaHUEM,
KOTOpbI€e roCyAapcTBa OAHAX /bl IPU3HAJIH J1/151 ce6s1 06s13aTesb-
HBIMM, [IpAYEM NPU3HAHHE I3TO OBIJIO «0e30rOBOPOYHBIM U Bed-
HbIM». OTCl0Zla BBIBOJUTCS BO3MOXKHOCTb PaCIIMpPEHUsl CoJep-
»KaHUs NO0OHBIX MEX/YHAapOAHO-IPaBOBbIX HOPM B pe3yJ/ibTa-
Te TPAaKTOBKH UX HaZilHALlMOHAJIbHBIMU CYAeOHBIMU OpraHaMHu, U
HEBO3MOXXHOCTb JIJIfl TOCYZ,ApCTB OCIapUBATh 3TU TPAKTOBKHU.

Ho ecTb u Apyro# B3ris/ Ha corjliacue rocyZapcTB Kak QyH-
JlAMEHT MeX/JyHapoJHOro IpaBa, NojApa3yMeBaloLIMi, YTO B
OCHOBE TaKOTI'0 COTJIACHUS FOCYAapCTB JIEXKUT COIVIacue Hapo/0B,
KOTOpbIE, B JlyXe TEeOpPHUM 0O6LIECTBEHHOI'0 JOroBOpa, NMpU3Ha-
I0T HeOOXOAMMOCTb OTPAaHUYEHUs CYBEepEeHUTeTa roCyapCTB U
NpUaHusa 0643aTeJIbHON KOHCTUTYLHMOHHOM CUJIBI MeX/JyHa-
POAHBIM HOpMaM IO 3alUTe NpaB 4yesoBeKa. JlaHHBIU NOAXOZL,
0oJiee YYBCTBUTeEJIEH K TeM TPAaKTOBKaM MeX/JyHapoAHO-Ipa-
BOBBIX HOPM, KOTOpbI€e JAal0T HaZHallMOHa/IbHbIE (IIpeX/e BCero
cyieOHble) OpraHbl, IOCKOJIbKY OH NMpeJIoJiaraeT OLleHKY 3TUX
TPaKTOBOK C NO3ULIMH TPAaBOBOM, IIpeXk/ie BCero KOHCTUTYLMOH-
HO-TIPaBOBOM, UIEHTUYHOCTHU HApPO/0B.

MMeHHO 3TOT MOAX0J, CTAHOBUTCS BCe 6oJiee BOCTPeOOBaH-
HbIM B CBeTe YNOMSAHYThIX BbI30BOB IVI06aniu3alnuu. Bo Bcakom
c/1y4ae, eCTb OCHOBAHMs yTBepPXK/JaTh, YTO Bce 60JIblllee MECTO B
JOKTpPHUHAX, Ha KOTOpbIe ONMUPATCS OpraHbl KOHCTUTYLUOHHO-
ro KOHTPOJIA 110 BCeMY MHUPY, YAeJAeTCAa CO0OpaKeHUAM HalHo-
HaJIbHOW KOHCTUTYLHUOHHOW UJEeHTUYHOCTH.
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0O4eBH/IHO, YTO B GOJIBIIUHCTBE CAy4YaeB JesTeJbHOCTb MeX-
JIYHAapOAHBIX Cy/IeOHbIX OPTaHOB, MPU3BaHHBIX TapAaHTUPOBATH
COOJII0[leHHe MeXJYHapoJHbIX JAOTOBOPOB TOCyJapCTBaMU-y-
YAaCTHUKAMH, He BbI3bIBAET MPOTUBOPEUUN U HEJJOBOJILCTBA I'0-
CyZapcTB. BMecTe c TeM, Kak 0OTMEYAIOT UCCJIe/[0BATENH, BOSHUK-
HOBEHMEe MHCTUTYTa HaJHalMOHAJbHOIO CyAe6HOro KOHTPOJIS
NpPUBEJIO K OJHOMY BXKHOMY I0CJIe/ICTBHI0, KOTOPOEe Mepuou-
YeCKU MPUBOJUT K KOHPJIUKTAM JIBYX CUCTEM, — HAPYIIEHUIO MO-
HOIOJINM HallMOHaJIbHBIX CYAeOHbIX OPraHOB Ha OIpejesieHue
3HAUYEHUsI U POJIM MEXJYHApPO/JHOrO MpaBa B HAIMOHAJIbHOU
MpaBOBOU CUCTEME.

JTo, B CBOIO OuYepe/ib, CTaBUT BBICIIME HAlMOHAJbHbIE CY-
JleOHble OpraHbl IepeJ]; BbIOOPOM — paccMaTpPUBAThb HaAIUO-
HaJIbHBI KOHCTUTYLIMOHHBIM MPAaBOMOPSIOK B MOJYUHEHHOM
NOJIOXKEHUU 10 OTHOLIEHHIO K HOpMaM MeXJyHapoJHOro mnpa-
Ba WM HeT. JlaHHbIN BONPOC He SIBJISIETCS MPOCThIM BbIGOPOM
MEX/1Y MOHUCTUYECKOUN WU AYaJUCTUYECKONW CUCTEMOU MEX-
JAyHapojHoro npaBa. OTBeT Ha HEro MOTUBUPOBAH HaLlMOHAb-
HbIM OTHOIIEHHWEM K IMpaBy, TPAJUIHIM U POJHU CyAeOGHOro
KOHCTUTYIMOHHOT'O KOHTPOJIs, KOTOPOE CJIOXUJIOCh UCTOpUYE-
CKU. BMecTe c TeM Takoil OTBeT AJis1 60JbUIMHCTBA FOCYAapCTB
BIIOJIHE OYEBH/IEH — HAllMOHAJIbHOE KOHCTUTYIIMOHHOE MPaBo B
TOM BHU/JI€, KaK ero TOJIKYEeT HallMOHaJIbHbIA KOHCTUTYIMOHHbIN
CyZ, UMeeT NPUOPUTET HaJ, HaJHALLMOHAJbHbIM TOJKOBAaHHUEM,
HO KaK 060CHOBBIBAeTCs TaKOW BbIBOJ, U KaK K HEMY NMPUXO/AT
HalMOHAJ/IbHbIe CyZle6Hble OpraHbl, CTOJKHYBIIHECS C TaKHUM
KOHQJIMKTOM, — 3aBUCUT OT KaXXJ0HW KOHKPETHOW CTpPaHbl U OT
KaXXJJ0ll KOHKPETHOUW CUTYallWH, [leJ1asi HEBO3MOXKHbIM HaJIMYHe
e€IMHOT0 YHUBEPCAJIbHOrO pPeleNTa, YTO, TeEM He MeHee, He Me-
IIIaeT pacCMOTPETh HEKOTOPbIE 001Ie TEHAEHIIUH.

3aMeTHOe BJIMSHHME Ha aKTyaJu3alldi0 Mpo6JieMbl HaIHO-
HaJIbHOW KOHCTUTYIIMOHHOW HJIEHTUYHOCTH OKa3a/jio BO3pac-
TaHUe aKTHBU3Ma MEXI'OCYAAPCTBEHHBIX CYZ,eOHbIX OPraHOB M0
3allUTe IpPaB YeJ0BeKa, B TOM YMCJ/Ie TOCPeJICTBOM MPAaBOTBOP-
YEeCKOT0 «3BOJIIOTHUBHOTO» TOJIKOBAaHUS MeEXAYHApPOAHBIX (Me-
YKTOCYZapCTBEHHbIX) JOTOBOPOB U CBSI3aHHBIX C 3ITUM KOJJIM3UHN
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C TOJIKOBaHHWEM HallMOHAJbHBIX KOHCTUTYLIUN B peLIeHUAX KOH-
CTUTYLLUOHHBIX CYZJ0B U UX aHAJIOTOB.

B pamkax CoBeTa EBponbl 3TOMy ClIOCOOGCTBYIOT U Ollpefie-
JIeHHble COMHEHUS B MPAaBOBOU MPHUPOJE TOr0 €BPOINENCKO-
ro KOHCEHCYCa, KOTOPbIA OOBIYHO JIEXKUT B OCHOBE pelleHUM
EBponelickoro Cyza nmo npasaM 4esioBeka. Eciyv noaxoguTh K
OLleHKe KOHCEHCyCa C TOYKH 3peHUs JIMbepaJlbHO-[AeMOKpaTH-
YeCKUX NPUHIMIIOB, COCTaBASOLUX Guaocodpckyo ocHoBy EB-
pONerCcKOM KOHBEHLIMH O 3allUTe NpaB YeJloBeKa U OCHOBHBIX
CB0O0OOJI, TO He 0O3HAYaeT JIU CJieJOBaHUEe KOHCEHCYCY KaK pa3 To
HaBs3bIBaHUE BOJIM GOJIbUIIMHCTBA MEHBIIUHCTBY, OT KOTOPOTO
KoHBeH1Ma npusBaHa 3awiuTuTh? Beab Cyn caM HeoAHOKpaT-
HO [TIOJYEePKHUBAJI, YTO B IeMOKPAaTH4YE€CKOM IrOCyZlapCTBe HY>KHO
006ecrevyuThb GaaHC MeX/Ty ClIpaBeIJIMBbIM U HaAJIeXKalluM 06-
palljeHMeM C MeHbLIIMHCTBAMH M U306eraThb JIObIX 3/10yIOTpe-
6J1eHUH JOMUHUPYIOLHUM N10JI0KEHUEM.

CyliecTBYIOT BIOJIHE 060CHOBAaHHbIE COMHEHMUS U MO MOBO-
Ay 6eCCIOPHOCTU TaKOM MHTepIpeTaLyU COIJIacus rocyiapcCTB,
noAnvcaBunx EBpomnelckyro KOHBEHIUIO, KOTOpas MpejroJa-
raeT HbIHEIIHI00 aKTUBUCTCKY0 no3unuto ECITY. Y>xe HaunHas
¢ 70-x rr. XX B. rocyzapcrBa — y4aCTHUKM KOHBeHUIMH Hadau
BO3pakaTb NPOTUB H3JIMIIHE aKTUBHUCTCKOIO XapakKTepa Jes-
TesbHOCcTH ECITY.

Hanpumep, B 1973 1. B geie «longep npoTuB CoeIUHEHHOTO
KoposieBcTBa» paccMaTpuBaJ/icsl BOMPOC O MpaBax 3aKJ0YeH-
HbIX (Golder v. United Kingdom (1973) Series B No. 16). 3asiBu-
TeJIb NbITAJCA NOAATh IPAXKAAHCKO-IIPAaBOBOM MCK O KJeBeTe
IPOTHUB OJHOI'O U3 CBOUX CTPAKHUKOB, JJI 4Yero eMy ObLI0 He-
06X0MMO BOCIHOJIb30BAaThCsl MOMOILbIO a/IBOKATa, B UeM €My
ObIJIO OTKa3aHO HAaLlMOHAJBHBIMU BiacTAMU. Toraa Fosgep 06-
paTuiCcsa HEMOCPeCTBEHHO B EBpONencKy0 KOMUCCUIO N0 Npa-
BaM yeJioBeKa (CAYKUBILIYIO TOrAa GUAbBTPOM Nepes TeM, Kak
oOpalleHHs NOCTynaau Ha paccMoTpeHnue EBponernickoro Cyza),
c4eM Bjaactu CoeguHeHHoro KoposeBcTBa He coryiacunucb. OHU
HacTauBa/y, 4To B oTHolleHuu EKIIY posmkeH cobGJuirogaTbes
Tak HasbiBaeMblil npuHUUN Lotus (Pewenue [loctosinHoro Cyzna
MeX/IyHapOoHOTO MpaBoCyAus Mo crnopy Mexay ®PpaHuved u
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Typumeit (France v. Turkey) (1927) P. C.1. ], Ser. A, No. 10), B cooT-
BETCTBUM C KOTOPBIM, KaK yTBeP:KJaJ0 roCyJapCTBO-OTBETYHK,
KoHBeHLMA [0/KHA TOJIKOBATHCA Y3KO, KaK COTJIALIeHUe MeX-
Zly TOCyZlapCTBaMy, IpeJlycMaTpUBaloliee 106pOBOJIbHOE Orpa-
HUYEeHHUe CyBepeHHUTeTa roCyJapcTBa, HO JIUIIb B MEXIOCyAap-
CcTBeHHbIX oTHOIeHUAX. OgHako ECIIY ucToiKoBasI MOJI0KEHUSA
KouBeHnuu nHave. OH Halles1, YTO MPaBO Ha CIpaBeJIUBbIM CY]|
(ct. 6 KouBeHuuu) rapautupyert inter alia u npaBo Ha AOCTyI
K ECITY. Cyzn npu 3TOM cocJiajicsl Ha NMOJIOXKEeHHUsT TpeaMOy/ibl K
KoHBeHIIUM W NpPUHLUI BepXOBEHCTBA MpaBa. /[aHHOe Jeso
ObIJ10 OJHUM U3 NepBbIX B psfy coTeH Ae ECITY, pacuimpuBnx
cofepkanve KOoHBeHLMM 10 TeX BeCbMa YCJIOBHBIX NpeJeJoB,
KOTOpbIe CYLIeCTBYIOT Ccedyac U KOTOpbIe, Aake HeCMOTps Ha
npejnoJiararuieecs 3aKpernseHue NpUHIMIa CyOCUJMapHOCTH
B noAnucaHHoM B 2016 r. Poccueit Jlono/IHUTEeIbHOM NPOTOKO-
Jie N2 15, ckopee Bcero 6yAyT U Aajiblile pacliupsAThCS.
EBpornelickasgs KOHBeHLUsl N0 3alUTe NpaB yeJ0BeKa U OC-
HOBHBIX CBO0OOJ, KaK JIOrOBOp CyBepeHHbIX rOCyAapCTB, BXOAA-
mux B CoBeT EBpoIbI, IpeAcTaB/sieT cOG0M COBOKYMHOCTb B
BbICLIEH CTeNeHU abCTPaKTHBIX HOPM-NIPUHIMIIOB, FapaHTUPY-
ouux GyHaMeHTalbHble JIMYHbIE, TOJIMTUYECKHe ITpaBa yeJlo-
Beka. EBponenicknuii Cyz no mpaBaM 4yesiOBeKa, CO3/IaHHbIM KaK
CcyOGCUIMapHbIM MEXIoCy/lapCTBEHHBIA OpraH Mo 3alllUTe 3THUX
npaB (4to odunranbHO noATBepxkeHO [IpoTtokosom Ne 15 k
KoHnBeHI[MM), yHOJTHOMOYEH JJaBaTb 0pULHaJIbHOE TOJKOBaHUE
KoHBeHI MM, KOTOpPOE [JIsl TOCYapCTB-YyYaCTHUKOB HOCUT 00s1-
3aTeJIbHbIN XapakTep. [locpelcTBOM Tak Ha3bIBaeMOTI'0 3BOJIIO-
TUBHOTO TOJIKOBaHUsA KOHBEHIUM KaK «KHBOT'O UHCTPyMeHTa»
ECITY kOHKpeTHU3UpYeT ee MOJIOXKEHHUS, «pacliupsieT» UX HOp-
MaTHUBHOE COZlep:KaHHe, OCYILIeCTBJIsAeT IpUpaljeH1e NPaBoOBOU
«TKaHW», a 110 CYU[eCTBY — HA OCHOBE COGCTBEHHOW TPAKTOBKHU
KOHBEHIJMOHHBIX HOPM-IIPUHIMIIOB — CO3JaeT HOBbIE IPABOBLIE
HopMbl. Hannpumep, gosrue rogpsl ECITY He npru3HaBaJl IpOTHUBO-
pevawuM KoHBeHIMM HallMOHaAJbHOE 3aKOHOAATEJIbCTBO, JIU-
HIaBiiee 3aK/JI0YEHHBIX MTpaBa U36UpPaTh U OGbITh U3OGPAHHBIMHU
Ha BceoO1ux BeIbopax. Ho 3aTeM B nocTaHOBJIEHUSAX, IPUHATBIX
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npotuB CoeguHeHHoro KoposectBa u Poccum (2013 r.), Cyn
npejnucag Heo6xoAUMOCTb AU PpepeHIIMPOBAHHOTO OAX0/1a.

O4eBUHO roCyapCTBa, paCCYMTHIBABLIKME B MOMEHT MOATIH-
caHus KoHBeHIMM Ha TO, YTO OHU CaMHU OYAYT yCTaHABJIUBAThb
«IpaBuWJia UTPbl», IPOCYUTANUCh U HE CMOIJIM NPeLyCMOTPeTh
noteHnuan Cyzaa, ¢ co3jlaHueM KOTOPOTO OHM COIJIACUIMUCh. K
HaCTOAIIEMY BPEMEHM CYJIEUCKUN aKTUBU3M, IPAKTHUKA 3BOJIIO-
TUBHOTO TOJIKOBaHUs1 KOHBEHIMH, IPUHLUI KOHCEHCYCa B TOM
BUJe, Kak oH noHuMaetcd ECIIY, - Bce 3T0 y»e HACTOJIBKO YKO-
PEHUWJIKCh B €ro JledTeJbHOCTH, YTO Jake odpUIMaTbHOe 3aKpe-
nJieHue B JlonoJHUTeIbHOM NpoTokoJie N2 15 npuHiuna cybcu-
JrapHOCTHU AaHHoro Cyfa Bps/J, JIM CMOXeT ero OrpaHU4UTh.

TBopYeckoe 3BOJIIOTUBHOE TOJIKOBAaHUE YIIOJTHOMOYEHHBIMU
Ha/IHALlUOHA/IbHBIMU CYAEOHbBIMU OpraHaMu MeXyHapO/HbIX
HOPMaTHUBHBIX IPABOBbIX aKTOB U CB3aHHAas C 3TUM BO3MOX-
HOCTb KOJIJIM3UU MeXAYHAPOAHBIX aKTOB B 10J06OHOM UCTOJIKO-
BaHUM C HALlUOHAJIbHbIMY HOPMAaTUBHBIMU IPABOBbIMU aKTaMH,
BKJII0Yasi KOHCTUTYLIUY, — 3TO Npo6JieMa, KOTopasi MOXKeT ObITh
NOUCTHUHe AUKOM [laHzopHI.

[Ipo6sieMa KOJIJIM3UM TOJIKOBAHUN 0GOCTpSIeTCS B CBA3U C
TeM, yTo ECIIY 3aHMMaeT 40CTAaTOYHO KECTKYI0 MO3ULMIO, CO-
[JIACHO KOTOPOM NpH OLeHKEe HAllMOHAJIbHbIX HOPMAaTHBHBIX
aKTOB Ha NMpeJMeT UX COOTBETCTBUs HopMaM KOHBeHI UM B UX
yctoskoBaHuu CyZj0oM He JlejlaeTcs pa3/iMine Mexy opJHHap-
HbIM 3aKOHOM U KOHCTUTYIHel (OCHOBHBIM 3aKOHOM ) Tocyiap-
ctBa. TeM caMbIM HOpMbI KOHCTUTYIIMU CTaBATCS B Mepapxuye-
CKOe MOZ/MMHEeHHe 110 OTHOLIEeHHI0 K HopMaM KoHBeHLIMHU B UX
«3BOJIIOTUBHOMN» nHTepnpeTanuu ECITY.

B To BpeMsi Kak KOHCTUTYLIMOHHbIE CYZbl IPU pa3pelieHruU
KOJIJIM3UU C HaZJHALLMOHAJIBHBIMU Cy/leOHBIMU OpraHaMH pyKo-
BO/ICTBYIOTCS NPUHLUIIAMU BepxoBeHCTBa KoHCTUTYLUHU U ee
BBICLLIEN IOPUJUYECKON CUJIbI B CHCTEME HOPMATUBHBIX MPABO-
BbIX aKTOB I'OCyZjapCTBa, B TOM YMUCJIe Y [10 OTHOLIEHUIO K COOT-
BETCTBYIOLIMM pPaTUGUIHUPOBAHHBIM MeX/yHapOJAHbIM JO0I0-
BopaM. [Ipy 3TOM B KaXXOM KOHKpPETHOM CJly4yae, pa3yMeeTcs,
Ba)KeH MPAaKTHUYEeCKUH pe3ysbTaT COOTBETCTBYIOLLEr0 TOJKOBA-
HUf, @ MMEHHO — KaKUM 006pa3oM paspeniaeTcs (M pa3peluaeTcs
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JI) BO3HUKIINHA KOHQJUKT TOJKOBAHUN KOHCTUTYLIMOHHOTO U
MEXT0oCyAapCTBEHHOTO Cy/a.
MexxAyHapoAHOe NPU3HAHME UAer KOHCTUTYLMOHHOM
UJEHTUYHOCTH rocyJapcTBa

Wper KOHCTUTYLLMOHHOW WAEHTUYHOCTH B TOW WJIM UHOU
Mepe HCHO0JIb3YIOT OpPraHbl KOHCTUTYIMOHHOTO KOHTPOJISI 1O
BCEMY MUPY /Jis1 060CHOBaHHWS HanuboJiee CJI0KHbBIX pellieHUuH, B
TOM 4YMCJie OpraHbl KOHCTUTYIIMOHHOTO KoHTpoJsst UHauu, Up-
gauauu, OPL. [Ipy 3TOM KOHCTUTYIIMOHHBIE CYJbl UCXOJST U3
TOTO, YTO UMEHHO NHcaHasg KOHCTUTYILUS SIBJSETCS KBUHTAC-
CeHIMel KOHCTUTYIIMOHHOW U EeHTUYHOCTH HalliHu.

Hanpumep, BepxoBubiit Cyg Unauu B pene «Minerva Mills
Ltd. v. Union of India» ot 31 utos111 1980 r. noguepkHyJ1, yTo «KoH-
CTUTYLIMS — 3TO JIparoljeHHoe HacJjeJue, UAeHTUYHOCTb KOTO-
pOr0 HEBO3MOXKHO U3MEHUTHY.

®epepanbHbiil Konctutyuuonnslil Cyn @PI' oTMevasn, 4To
B OCHOBHOM 3aKOHE CYLIeCTBYIOT TaKHe MOJI0XKEHHUSs], KOTOpbIEe
BBIpXKAOT (QyH/AaMeHTaJbHble OCHOBBI HEMEIKOI'O TocyAap-
CTBa U KOTOpPble HE MOTYT ObITb U3MEHEHBbI; B CBSI3U C 3THUM
MOJIOXKEHUS] MEX/YHAPO/HbIX JAOTOBOPOB 06s3aTeJibHbI JJIs
HaIMOHAJILHOTO NMPaBONMPHUMEHUTEJIS, HO JIMIIb B TOH Mepe, B
KaKOW OHU COOTBETCTBYIOT M0J0KeHUsIM OCHOBHOT'O 3aKOHa, B
OCTaJIbHOM Ke HeMellKHe CY/ibl CBsi3aHbl 00513aTe/IbHbIM TOJIKO-
BaHHEM IOJIOXKEHUU MeXAYHapOJHOTO JloroBopa. BeipaboTaH-
Hblll repmaHckuM @egepanbHbiM KoHcTUTyuuoHHBIM Cyaom
JIOKTPUHAJbHBIN M0JX0/], TPUMEHEeHHbIN BIiepBbie B fieje «Co-
JIaHX», npefmnoJsaraeT, YyTo KoHCTUTYMOHHBIN CyJ B MCKJIIO-
YUTEJbHbIX CAy4YassX MOXXeT MpPHU3HATb HOPMbI €BpPONENCKOro
npaBa He npuMeHUMbIMU B PesiepaTuBHOM Pecniy6inke. B yacT-
HOCTH, MO/IX0/] ObIJ1 IOATBEPXAEH B JleJie 0 MPOBepKe KOHCTH-
TYLLMOHHOCTH MaacCTpUXTCKOTO JA0T0BOpa, Koraa CyJ npuuies K
BBIBO/1Y, YTO y HETO COXPAHSIETCS MPABO «IPOBEPSATh KOHCTUTY-
LLJMOHHOCTb IPaBOBOM 3KcMaHcHuM BiaacTu EBponelickoro Corosa,
OCYLeCTBJ/ISIEMOH OCPEACTBOM MpeleAeHTHON npakTuku Cyza
CnpaBeJIMBOCTHY.

K [oKTpyHe KOHCTUTYLUMOHHOW HJIEHTUYHOCTH OOGpaTHJI-
cq Takke BepxoBHbil Cys ApreHTuHbL. 14 ¢peBpans 2017 r. oH
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BIEpPBbIE B CBOEH HUCTOPUHU NMPU3HA] HEUCIIOJHUMBIM pelleHne
MexxamepukaHckoro Cyzia o npaBaM 4eJsIOBeKa, BHBIHECEHHOE B
2011 r.mpoTHUB ApreHTHHbI, KOTOPOE KacaoChb CBO6O/IbI pacnpo-
ctpaHeHus uHdopmanuu B CMU. BepxoBHbiil Cy/1 MOCTaHOBUII,
yTo MexxamepukaHckuil CyJ, He 06J1aZial JOCTaTOYHOU KoMIle-
TeHLIUeH JJI TOro, YTOObl OTMEHHUTD pellleHHe HAllMOHAJIBHOTO
cyna. Pemienue BepxoBHoro Cyga HeMeJIEHHO BbI3BaJI0 KPUTH-
KY KaK CO CTOPOHbI apreHTUHCKOW 00I1eCTBEHHOCTH, TaK U CO
CTOpPOHBI camoro MexaMepukaHckoro Cyza. MOTHBBI KDUTUKOB
CBOAATCA K TOMY, YTO MCTOPUYECKU apreHTUHCKUU BepxoB-
Hbli Cyz OblI OAHUM M3 HauboOJiee aKTUBHbIX CTOPOHHUKOB U
3alIMTHUKOB PEerMOHaJIbHOM CUCTEMBI 3alMThI IIpaB Yes0BeKa.
Camo nmpu3HaHWe HALlMOHAJIbHBIM CYZIOM 32 CO60M BO3MOXKHO-
CTU MlepecMaTpyMBaTh KOMIIETEHLIMIO HaJJHALMOHAJIBbHOTO Opra-
Ha HapyllaeT MeXJyHapoJHOoe IpaBo, a MOTUBUPOBKA HaLMO-
HaJILHOTO pelleHus Co3/jaeT BIedaTaeHue, 4To BepxoBHbid Cyp
JleliCTBOBaJI KaK CBOEro poJa amneyJsiMOHHasi UHCTAaHLHUA MO
OTHOLIeHMI0 K MexxaMepukaHckoMy Cyay. OjHaKo, 4TO ABJISET-
csl HanboJiee BaXKHbIM C TOYKHU 3pEeHUs pacCMaTpUBAeMOM TeMBI,
O/IHMM M3 OCHOBAaHUM OTKa3a OblJI0O NPOTUBOpPEUYHe HaJJHALUO-
HaJ/IBHOTO pellleHUsl KOHCTUTYLMOHHON M eHTUYHOCTH ApreH-
THUHBI B ee NIOHUMaHUU BepxoBHBIM CyZoM.

Eme oguH npuMep NpoTUBOpeYUs MeXJy MO3WLMed Halu-
OHAJILHOTO OpraHa KOHCTUTYLLMOHHOTO KOHTPOJI U HaAHALHU-
OHaJIbHOTO cy/le6Horo opraHa. 26 siuBapst 2017 r. KoHcTUuTy1u-
oHHbIN Cyg UTanuu BepHys Ha paccMmoTtpenue Cyza CnpaBeniu-
BocTu EBpomnelickoro Cotosa (CCEC) neso, KOTopoe eBponencKre
CyZlbM yKe paHee paccMaTpuBaiu - Jieyo «Tappuko» (Tarrico)
(C-105/14). B croem 3amnpoce KoHnctutynuonusiii Cya Utanuu
npocuT CCEC yTOYHUTH, JaeT JM BO3MOKHOCTh pelieHre CCEC
HallUOHAJIBHBIM CyZleOHbIM OpraHaM He YYUTbIBaTb MO3WULUI0
nocJeHEro B TOM cjy4ae, eciu pemeHne Cysna CipaBedJIMBOCTU
OyZleT NPOTUBOPEYUTh PYHJAaMEHTATbHBIM KOHCTUTYLIMOHHBIM
npuHiunaMm. Kouctutynuonusiii CyJi, 060CHOBBIBAs CBOE HecCo-
rJlacue C TMO3ULMell HaJHAalMOHAJIbHOIO OpraHa, yTBepXKJaer,
YTO HALlMOHaJIbHAsA KOHCTUTYLHOHHAsA UJAEHTUYHOCTb He ObLIa
yuteHa Cynom CripaBeiJIMBOCTH, @ B COOTBETCTBHH C JloroBOpoM
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o EBponerickoM Coto3e npu BeiHeceHUH pemieHui Cya EC nomken
YAOCTOBEPUTLCS, UTO He HapyLIAaeTCs UAEHTUYHOCTb HU OJHOTO
rocypapcrBa-aieHa. Utanbancknit Konctutyuuonnsii Cyz noJia-
raeT, YTO y Hero eCTb BO3MOXXHOCTb IPMMEHUTD Pa3paboTaHHYIO
VM paHee IOKTPUHY «BCTPEYHbIX OrpaHUueHUl» (counter-limits),
KOTOpasi 03BOJISIET B UCKJIIOYUTE/IBHBIX C/Iy4asX OTCTYNUTb OT
VCIIOJIHEHUA 06513aTe/IbCTB, BBITEKAIUX U3 HOPM eBpONelCKo-
ro npaBa, ecjii OHU NPOTHBOpeYaT PyHAaMeHTaJIbHbIM OCHOBaM
HALlMOHA/JIBHOI'O KOHCTUTYLIMOHHOI'0 IPpaBoNopsAAKa.

Cx0xUM 006pa3oM [IeMCTBYIOT OpraHbl KOHCTHUTYIIMOHHOTO
KOHTPOJISI IPYTHX CTPaH, 0-pa3HOMYy 0603Hayasi TaKOM MOJAXOJ.
Hanpumep, Koucrutyuuonnsiii Cys BeHrpuu B mocTaHOBJIEHHUH
(22/2016-XI1.5) ykasaJsi, 4TO OH OJTHOMOYEH OCYIeCTBISATh KOH-
TPOJIb ultra vires, ecii BONpOC KacaeTcsl HALlMOHAJIbHOT'O CyBepe-
HUATETA U KOHCTUTYLIMOHHON WJ€HTUYHOCTH CTpaHbl. B fpyrux
CTpaHax MCHOJIb3YIOTCA U Apyrue Ha3BaHUS — «KOHTPOJIb pea-
JIU3allMM OCHOBHBIX IPaB», KKOHTPOJIb ultra vires», <KOHTPOJIb C
TOYKH 3pE€HUS KOHCTUTYLIMOHHON UA€HTUYHOCTH.

B Upnanguu Konctutyuusa 1937 r. noMenaeT LeHHOCTH ce-
MbHU U KaTOJMLU3M B LLEHTP KOHCTUTYLUOHHOU UJIEHTUYHOCTH
rocyzapcrsa. UMeHHO 110 3TUM BonpocaM Cy1lecTByeT JJIUTe b-
Has ¥ BecbMa NpOTHUBOpevYnBasd npaktuka EBponerickoro Cyga
npoTuB UpsaHauy, rjie A0 CUX MOp peryjdpoBaHue abopTOB
OCTaeTCsl caMbIM CTPOTUM cpeau rocypapcts Coseta EBpornsbl
[Ipu atom ECIIY oTka3biBaeTCs OKOHYATeJbHO NMPHU3HATh UP-
JIaH/ICKOe peryJIMpoBaHue U OCHOBAaHHYI0 HA HEM NIpaBoONpUMe-
HUTEJIbHYI0 NPAKTHKY He COOTBETCTBYHOLIMMH EBpomnenckont
koHBeHIUH (cM.: A, Band C v. Ireland App. No. 25579/05 [ECtHR:
16 December 2010]).

He o3nauvaeT siv atoT npumep HUpnaanauy, yro ECIIY npu-
3HaeT CyleCTBOBaHUE KOHCTUTYLIMOHHON W€ HTUYHOCTH rocy-
JapCTB, B KOTOPYIO OH He MOXKeT BMelluBaThca? B cBA3U € 3TUM
yMeCTHO BCTIOMHUTD, HallpuMep, GpaHLly3CKUe Je/1a, KacaloLH-
ecsl 3anpeLieHUs] HOLeHUs PeJIUTHO3HBIX CUMBOJIOB (B YaCTHO-
CTU XU/Kab0oB) B ny6sinuHbIX MecTax. ECITY ¢ noHMMaHueM OT-
HOCMJICSI K KOHCTUTYLIMOHHOMY NpUHLHUNY laicité, mogpasyme-
BalOLIEMY, UYTO NPUHLHUIN CBETCKOCTHU fIBJISETCS HEOT'beMJIEMOM



CONSTITUTIONAL STUDIES, Volume [

YacThI0 UJIEHTUYHOCTHU dpaHIly3cKoro rocyapctsa (cm.: S.A.S.
v. France App. No. 43835/11 (ECtHR: 1 July 2014) [GC]).
2. KOHCTUTYIlMOHHAA UAEHTUYHOCTD
B CONpSA>KEHUHU HallMOHAIbHOI'O
U MEeXKTroCyAapCTBEHHOr0 NPaBONOPAAKOB

KoHuennysa HalMOHAJbHOW KOHCTUTYLLUOHHON HJIEHTUYHO-
CTH, KaK f y>Ke OTMeTHJI, 103BOJISIeT Ollpe/ie/iIaTh HauboJiee 3Ha-
YUMble N0J10KeHHs] KOHCTUTYLIMU ¥ OCHOBAaHHOTO Ha HUX HALlUO-
HaJIbHOTO MPABOMNOPsAKA U CAYKUT CAEPKUBAOILUM PaKTOPOM,
NpaBOBOU Nperpajiol Ha NyTHU HelpeAcKa3yeMOl aKTUBUCTCKOM
9KCIIAaHCUU CO CTOPOHBI Ha/IHALIMOHAJIbHOTO PeryJIMpPOBaHHUs.

B cBsi3u ¢ atuM KoHctutyuunonusiil Cys Poccuu B cBoux He-
JJaBHUX [TIOCTAHOBJIEHUAAX CHOPMY/IMPOBaJl IPaBOBbIe MO3ULUY,
COIVIaCHO KOTOPBIM 0C060€e BHUMaHUe Ha/lHallMOHAJIbHBIX Opra-
HOB K 6a30BbIM 3JIeMEeHTaM KOHCTUTYLMOHHOMN UIEHTUYHOCTH,
KOTOpble 06pa3yloT BHYTPUTOCYAapCTBEHHbIe HOPMBI 0 GyHAa-
MeHTaJ/IbHBIX IIPaBax, a TaKKe rapaHTUpYIOlMe 3TU TpaBa HOp-
Mbl 06 OCHOBAaX KOHCTUTYLLMOHHOI'O CTPOS], IO3BOJUT CHU3UTh
BEPOATHOCTb KOHQJIMKTA MeXJy HallMOHaJbHbIM U HaJHaLU-
OHaAJIbHBIM NPaBOM. JTO BO MHOTOM OyZeT OonpezessaTb — NpH
COXpaHEHHWHU KOHCTHUTYLIMOHHOTO CyBepeHHUTeTa rocyapCTB —
3¢ eKTUBHOCTD BCell eBpOINENCKON CUCTeMbl 3aliUThl NpaB U
CB0OOOJ, YesioBeKa U IpakJJaHWHa U JlaJIbHEHLIYI0 rapMOHU3a-
IJMI0 eBPOIENCKOro NpaBoBOro NPOCTPAHCTBA B 3TOM 06J1aCTH.

Cyn noyepKuBaeT, YTO B3aUMOZ,elCTBHe eBPOIIeCKOT0 KOH-
BEHI[MOHHOT'0 U POCCUMCKOTO KOHCTUTYLIMOHHOIO IIPaBONOPSA/-
KOB HEBO3MOXXHO B YCJOBUAX cy6opauHauuu. Tosbko Auasor
MeX/y pas/JIMYHbIMU NPAaBOBBIMU CUCTEMAaMH MOXET C/IYKHUTb
OCHOBOHM HX HaJlJIeXalllero paBHOBeCUS], U OT yBakeHUsA EBpo-
neickuM CyzoM 0 MpaBaM YyeJsioBeKa HallMOHaJIbHON KOHCTUTY-
LJMOHHOW M/JIeHTUYHOCTHU T'OCYAApPCTB — yYaCTHUKOB KoHBeHLIMH
BO MHOTI'OM 3aBUCHT 3pPEeKTUBHOCTh €e HOPM BO BHYTPHUIrOCY-
JlapCTBEHHOM MpaBomnopsifike. B cBoto ouepesb, KoHCTUTYLHOH-
Hb1i Cyz, npu3HaBas pyHJaMeHTalbHOe 3HaYeHHe eBpoIelCKon
CUCTeMbl 3alUThl IPaB U CBOOO/, YyesJoBeKa U rpakJaHUHa, Co-
CTaBHOM 4YacCTbl0 KOTOPOU sABJsAOTCA nmoctaHoBaeHus ECITY, ro-
TOB K IIOMCKY IIPaBOMEpPHOr0 KOMIIPOMHUCCA pajiyd NoAJepKaHUs
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3TOU CHUCTEMbI, HO OCTaBJISIET 32 COOOM olpesie/ieHHe CTelNeHU
CBOEW TOTOBHOCTH K HEMY, NMMOCKOJIbKY TPaHUIbl KOMIIPOMHCCA
B JJaHHOM Bormpoce oyepyuBaeT uMeHHO KoHctutynus PP (mo-
cTtaHoBJieHUd oT 14 utosig 2015 . Ne 21-11, ot 19 anpens 2016 r.
Ne 12-TI, ot 19 guBapa 2017 r. Ne 1-II, ot 15 Hos16psa 2016 r.
Ne 24-I1, ot 19 sinBaps1 2017 r. N2 1-ITu ot 11 mas 2017 r. Ne 13-11).

[IpUHIIMT KOHCTUTYIIMOHHOW U/IEHTUYHOCTH ObLJI, B YaCTHO-
CTH, UcnoJib30BaH B [loctaHoBseHun KoHnctutyuuonHoro Cyna
oT 19 gauBapsa 2017 r. N2 1-II B cBSI3U € pa3pelieHMEM BOMpoca
0 BO3MO>KHOCTH HCIOJIHEHUS] B COOTBeTCTBUHU ¢ KoHCcTUTy1MEeN
[ToctanoBsaenusa ECIY ot 31 uwoasa 2014 r. mo aeay «0AO He-
¢TaHaa komnanug OKOC npotus Poccuu».

B cBoeM [loctanoBsenuun ECIIY nmocuuTas, 4TO JaHHASA KOM-
naHug OblJa MPUBJieYeHA K OTBETCTBEHHOCTH 3a HAJIOTOBBIE
npaBOHapylleHus 3a peJielaMUu TPeXJeTHEr0 CPOKa JABHOCTH,
TeM CaMbIM OBLJIU HapyIlleHbl TpaBa KOMIAHUU-3asBUTEJIS, Ta-
paHTUupoBaHHbIE CT. 1 [I[poTokosia N2 1 k KoHBeHIMU.

Mexay TeM KoncTuTyuuoHHbi# Cyz npUlles K BBIBOAY, UTO
B CJIy4Yae yMbIIIJIEHHOT'0 BOCIPENSATCTBOBAHUS HAJIOTOIJIaTe /b-
IIMKOM OCYIIECTBJIEHUIO HAJIOTOBOT'0 KOHTPOJISI U IPOBEIEHUIO
HaJIOTOBOU MPOBEPKH CyJi BIpaBe MPHU3HATh YBaXKUTEJbHBIMU
NPUYHHBI TPOIYCKA HAJIOTOBBIM OPTaHOM CPOKa JJaBHOCTHU MPH-
BJeYEeHUS K HaJoroBoU oTBeTcTBeHHOCTH (B Jlesie OKOCa oH
ObIJT TPEBBIIIEH HA TPU MecCs1a) ¥ B3bICKATh C HAJIOTOIJIAaTeb-
[MKA HAJIOTOBbIE CAaHKIIMU 33 IPAaBOHAPYIIEHUs], COBEepIlIEHHbIE
B TeUeHUE TPEXJIETHEr0 MePUO/a, Ha KOTOPBbIM pacnpoCTpaHs-
Jlach HaJI0T0Basl IpPOBepKa.

[IlpyunuMas Takoe peuieHuve, KoHcTuTynuoHHbi Cyz, onwu-
paJics Ha c/eIyIlMe TPaBOBbIe MO3UIUU:

- BbIpakeHHbIe B CT. 17 (4. 3), 19 (4. 1 1 2) u 55 (4. 3) KoHcru-
TYLMH NPUHIUIBI OPUUYECKOT0 PABEHCTBA U CIPaBeJIUBOCTH
Y BBITEKAIONIUA U3 HUX MPHUHIMII COPa3MepHOCTH (IponopIyo-
HaJIbHOCTH) 06YCJIOBJIMBAIOT 06€ecrevyeHre 0JMHAKOBOT0 00'beMa
IOpUIMYECKHX TapaHTUH BCEM HAJIOTOMJIAaTe IbIIUKAM; IPUMEHH-
TeJIbHO K JIEUCTBUI0 HOPMbI O CPOKaX IaBHOCTH MPUBJIEUEHUS K
OTBETCTBEHHOCTH 33 COBEpLIEHHE HAJIOTOBBIX PAaBOHAPYILEHUM
[0 KpPYTY JIUI[ 3TU NPHUHIMIbI NPE/IO0JIaraloT He06X0[UMOCTh
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JuddepeHIMPOBAaHHOTO MOJX0/a K HaJOroIJaTesbIiuKaM, Ko-
TOpble, IPOTUBOLENCTBYSI HAJIOTOBOMY KOHTPOJIKO U HaJIOTOBOM
NIpOBepKe, UCTOJIb3YIOT M0JI0KEHHE O CPOKAX JJABHOCTH BOIIPEKH
ero NpeJiHa3HaA4eHH1O, B yl1ep6 nNpaBaM Apyrux HaJoroIaTesb-
IIIMKOB M PAaBOMEPHbBIM MyOJUYHBIM UHTEpecaM;

- eCJIY B CJIy4ae IPOTUBO/EHNCTBUSA HaJIOTOIJIaTe IbILMKA OCY-
I1eCTBJIEHUIO HAJIOTOBOT'0 KOHTPOJISI M NPOBEJIEHNIO HAJIOTOBOM
NPOBEPKU HAJIOTOBbIE€ CAHKLUU HE MOIJIU Obl OBITh HaJIOXKEHbI
10 OJTHOM JIMLIb IPUYHHE UCTeYeHUs TPeXJeTHero CpoKa JaBHO-
ctH, npeaycmoTtpeHHoro cT. 113 HanoroBoro kozaekca PO, npu-
TOM 4YTO He JIONyCKaeTCs ero npepbiBaHue WK NPUOCTAHOBJIE-
HHe, TO BONIPEeKH NpeJHa3HAYeHUI0 3TOW HOPMbI BO3HHUKaJ/Ia ObI
BO3MOXXKHOCTb 3JIOYIIOTpebJieHHs IPaBOM He ObITb IpUBJIEYEH-
HbIM K HaJIOTOBOW OTBETCTBEHHOCTH 3a NIpeJieJIaMU 3TOr0 CPOKa;

— HaJ/IOTOI/IaTe/IbLIMK, KOTOPbIM He NpeACcTaBUJ HeOOX0o4u-
Mble JJOKYMEHTBI CBOEBPEMEHHO U NMPOTUBOJAENCTBOBAJ MPOBe-
JleHHI0 HaJIOTOBOM MPOBEPKH M K KOTOPOMY IIPU 3TOM HOpMa O
CpOKe JJaBHOCTH NPUBJIEYEHHUs] K HAJIOrOBOM OTBETCTBEHHOCTH
6bl/1a 661 MPUMEHEHA JIMIIb [10 ee 6YKBATbHOMY CMbICJ1Y, TOJTYY U
Obl HEIPaBOMEPHOE NMPEUMYILECTBO Nepe];, TeM HAJIOTONJIaTe b-
IIIMKOM, KOTOPBIM COBEPILUJ TaKUe XKe JlesHUs, OJJHAKO He Ipe-
NSTCTBOBAJI POBE/IEHUI0 HAJIOTOBOW MPOBEPKU U ObLI C CO6JIIO-
JleHheM CpOKa JJaBHOCTHU NpHUBJIEYeH K HAJIOTOBOM OTBETCTBEH-
HOCTH; B pe3y/ibTaTe NpU NPUBJIEYeHUHN K IOPUAUIECKON OTBET-
CTBEHHOCTH ObLJIM ObI HApYyILLIeHbl KOHCTUTYLMOHHbIE NPHUHIIUIIBI
paBeHCTBa U CIIpaBeAJIMBOCTH U BbITEKAIOLIMEe U3 HUX TPUHIUIIBI
COpa3MepHOCTH U HEOTBPAaTUMOCTHU OTBETCTBEHHOCTH 3a HaJIo-
roBble NPaBOHAPYLIEHUS, @ TaKXKe NPUHIUI J06POCOBECTHOCTH
HaJIOTOIlJIaTe/bLMKa KaK OJUH BaXKHENIINX 3JIEMEHTOB KOHCTH-
TYLIHOHHOT'0 PeXUMa HaJIOTOBbIX OTHOLIEHUH U KOHCTUTYLHOH-
HBIX OCHOB IIy6JIMYHOI'0 IPaBONOPSA/LKA B LIEJIOM.

Ha npuHUMN KOHCTUTYLMOHHOM HAEHTUYHOCTH KoHcTu-
TynuoHHbli Cya P® onupasncs takxke B [loctanoBsieHuu oT 19
anpess 2016 r. Ne 12-I1 B cBSI3U ¢ BOIPOCOM O BO3MOXHOCTH
WCIOJIHeHUsA nocTaHoBjJaeHUd EBponelickoro Cyga mo mpaBam
yesioBeKa OT 4 utosid 2013 1. o fesy «AH4YYroB u [J1afkoB npo-
TUB Poccuu». 3To fiesio, Kacawieecss U36UpaTebHbBIX PaB 3a-
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KJIIOUeHHbIX, 661710 B ECITY MHUIMHMPOBAHO ABYMS POCCUMCKU-
MU IpaXkJaHaMHU, KaXX/1blil U3 KOTOPBIX OTObIBaJ HaKa3aHUe 3a
yOUUICTBO U PAJ, UHBIX IPECTYIJIeHUM.

B cBoe Bpems Konctutyuuonueii Cyn P® oTkasan B npu-
HATUM K PAacCMOTPEHUIO COOTBETCTBYIOILEN >Ka/l00bl HCXO/S
M3 TOTO0, YTO NpOBepKa oJHUX noJioxkeHUu Konctutynuu PO (B
JIAHHOM CJiydyae — HOpMbI 4. 3 cT. 32) Ha npeJMeT UX COOTBET-
CTBUS JAPYrMM MNOJIO)KeHHUSIM KOHCTUTYyI MU He BXOAUT B IOJI-
HoMmouusi KonctutyuuonHoro Cyna. A EBponelickuii Cyg, Kyza
3aTeM 0OpaTUIMUCh 3afiBUTEJH, IPU3HAJ, YTO UMEJIO MEeCTO Ha-
pylleHHe MpaBa Ha yyacTHe B BbIOOpaX, rapaHTUPOBAHHOTO CT.
3 IIpoTokoJia N2 1 k KoHBeHIIMY O 3al[UTe NpaB yeJ0BeKa U OC-
HOBHBIX CBOOO/I.

ECIIY npuiien K BbIBOAY, YTO YCTAHOBJIEHHBIA 4. 3 CT. 32
Konctutynuu P® 3anpeT yyacTBoBaTh B BbI60pax /i JIUL, CO-
Jlep>Kalluxca B MecTax JIMIIeHUs CBO60/bl 10 IPUTOBOPY CYAQ,
OrpaHUYMBaEeT M30HpaTesbHbIE NpaBa 3TOW KaTErOpUM Ipax-
JaH, HapylaeT rapaHTupoBaHHoe CT. 3 [IpoTokosia N2 1 k KoH-
BEHIIMU CyO'b€KTHBHOE NMPABO Ha YYacTHe B BbIOOPaAX.

Onuvpasicb Ha NPUHIMI KOHCTUTYLLMOHHOW UJEHTUYHOCTH,
Koncrurynuonnsiii Cygy PO moctaHOBUJI NMpPU3HATH UCIOJIHE-
HUe B cooTBeTcTBUHU ¢ KoHcTuTyuueit PO nocranossienus ECITY
no zeny «AH4yyroB U [1agkoB npoTuB Poccuu», NpUHATOro Ha
OCHOBaHMHU ToJioXkeHUH cT. 3 «[IpaBo Ha cBOOGOAHBIE BHIOOPHI»
[IpoTokosa N2 1 k KoHBeHIIMM 0 3alUTe NpaB YeJIOBeKa U OC-
HOBHBIX CBO0OJi B UX MCTOoJIKOBaHUM EBpomneiickum Cyzaom mno
IIpaBaM 4eJI0OBeKa, B CJIelyI0IIUX aclleKTax:

«[1] - B yacTu Mep 06I1ero xapakTepa, MpeAoaramimnux
BHECeHHe U3MEeHEHUN B POCCUMCKOE 3aKOHO/AATENbCTBO (M TEM
CaMblM U3MeHEeHHe OCHOBAaHHOW Ha HEM Cy/leOHON NpPaKTHUKH),
KOTOpbIe M03B0JISJIM Obl OTPAaHUYUBATh B U30MpaTe/bHbBIX Mpa-
BaX He BCeX OCYK/IeHHbIX, OTObIBAIOLIMX HAKa3aHHUEe B MeCTax Jiu-
1IeHUsI CBOOO/BI 110 MPUTOBOPY CY/a, — HEBO3MOXHBIM, [T0CKOJIb-
Ky npenanucanue ctatbu 32 (yactb 3) KoHctutynuu Poccuiickoit
denepanuy, 06J1aAa0Ee BEPXOBEHCTBOM M BhICIIEH I0pUanYe-
CKOM CHJIOW B POCCHMCKOUM IpPaBOBOM CHUCTeMe, CO BCceil onpee-
JIEHHOCTBIO O3Ha4YaeT MMIIePaTUBHbIN 3aMpeT, COIVIACHO KOTOPO-
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My He UMeIOT U36UpaTesibHbIX MpPaB 6e3 KaKuX Obl TO HU OBLIO
U3bSATUN BCE OCYKJEHHble, OTObIBAIOIMEe HAaKa3aHUe B MecTax
JIMLIEHUSA CBOOO/bI, ONIpe/ieJIeHHbIX YTOJIOBHBIM 3aKOHOM.

[2] - B yacTu Mep 061Iero xapakTepa, 06ecrnedynBaOIUX
CIpaBeJIMBOCTb, COPAa3MEPHOCTb U AudPepeHLUALUI0 NPHU-
MeHeHMsl OrpaHU4YeHUN M30MpaTesbHBIX NPaB, — BO3MOXXHBIM
Y peasrM3yeMbIM B POCCUHCKOM 3aKOHO/IaTE/bCTBE U Cy/leOHOM
NpaKTUKe, IOCKOJIbKY B COOTBETCTBUHU C 4. 3 cT. 32 KoHcTUTY-
MU Poccuu U KOHKpPeTU3HUPYIOLMMHU ee N0JIOKEHUSAMU YT0J10B-
Horo koziekca Poccuiickoit @esepanuy, o o61ieMy npaBuy, uc-
KJII0YAeTCsl HaKa3aHue B BU/le JIMILEeHUs CBOOO/|bl U TEM CaMbIM
JINIIeHWe U30MpaTesbHbIX NpaB OCYX/eHHbIX, COBEpPUIMBIINX
BIEpPBbIe NPECTYIJIEHUS HEOOIbLION TAXKECTH, a 3a IPeCTyILIe-
HUS CpeiHeN TSKECTU U TsKKUe NMPeCcTyNJIeHUs JUlLIeHUe CBO-
60/bl, Kak 60Jiee CTPOrMH BUJ, HaKa3aHUSA M3 YUCJIa IpeSycMo-
TpeHHbIX OcobeHHOM YacThio AaHHOTr0 Kojiekca 3a coBepiiieHUe
COOTBETCTBYIOLIEr0 MPECTYIJIEHHMS], HA3HAYaeTCs 10 IPUTOBOPY
CyZa U, clej0BaTesIbHO, BeYeT JIMLIeHue U301MpaTebHbIX IpaB
TOJIBKO B TOM CJIy4ae, eCJId MeHee CTPOTMU BU/J, HaKa3aHUs He
MOXKET 00eCreYuThb JOCTHKEHUE 1ieJlell HaKa3aHUs».

BmecTte ¢ Tem KoHctutynuonnsiil Cyg PO otmeTunn, uto, py-
KOBO/IcTBYsicb KoHcTuTyIMel PO, B ToM uncie eé cT. 32 (4. 3),
Y IpaBOBbIMU No3uLUsAMU KoHcTuTymoHHoro Cya, BbIpaXeH-
HbIMM B IJaHHOM II0CTaHOBJIEHUH, QeslepalbHbIM 3aKOHOAATeE b
paBOMOYEH, NOC/Je/J0BaTeJbHO peajn3ys NPpUHLHUIN T'YMaHU3-
Ma B yroJIOBHOM IpaBe, ONTUMU3UPOBATb CUCTEMY YTI'OJIOBHBIX
HaKa3aHWM, B TOM 4YMCJIe MOCPeACTBOM INepeBoJa OT/e/bHbIX
pPEeXXUMOB OTOBIBAaHUSA JIMILIEHHWS CBOOOJABI B aJbTE€pPHATHUBHbBIE
BU/bl HAKa3aHUH, XOTS U CBSI3aHHbIE C IPUHYJUTEJbHbIM Orpa-
HHUYEeHHEeM CBOOO/bl OCYKEHHBIX, HO He BJIeKylllUe orpaHuye-
HUSA UX U30HpaTesIbHBIX IPaB.

[Ipu atom Konctutyunonusiit Cyy PO ormerua [m. 5.2 Mo-
TUBUPOBOYHOM YaCTH], UTO, KaK C/eJyeT U3 IOCTAHOBJIEHUH 110
nenam «Ckonmosia (Scoppola) npotuB Utanuu» (N2 3) (m. 106,
108 u 110) u «AHuyroB u [nagkoB npotuB Poccum» (m. 100),
NpecTyIJIeHHs, 3a KOTOPbIe yCTAaHOBJIEHO HaKa3aHUe B BUJIE JIU-
1eHUs1 CB06O/IbI HA CPOK TPU rojia U 6oJiee, nmpusHawTcsa ECITY
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«JIOCTaTOYHO CEepPbe3HbIMU» JJisl TOT0, YTOOBI CAYXXUTb OCHO-
BaHUEM - 6e3 HapylleHHs TpeOOBaHHS COPAa3MepPHOCTU — AJis
JIMILIEHUA JIUL, BUHOBHBIX B UX COBepIUeHUH, U30UpaTeIbHbIX
IpaB B CUJIy NPSAMOro yKa3aHUs 3aKOHa (IpUYeM He TOJIbKO B
nepuo/; OTObIBAaHUS HaKa3aHUs, HO U B TeYEeHUE JIBYX JIET OC/Ie
0CBOGOK/IeHHs); JIMLO Ke, IPUTOBOPEHHOE K JIMIIEHHI0 CBO6O-
Jlbl Ha CPOK NSITh JIET U 60Jiee, 0 pellieHUI0 Cy/la MOXET ObITh
JINILIEHO U36UpaTebHbIX IPAB NOXXKU3HEHHO.

[Ipu sToMm 6bLI0 moAvyepkHyTO, YyTO 3aga4ya ECIIY cocTos-
Jia He B KOHTpoJIe in abstracto coBMecTuMocTH ¢ KoHBeHIuel
0 3alMTe NpaB YeJoOBeKa U OCHOBHBIX CBOOOA 4. 3 cT. 32 KoH-
cTuTyuuu Poccun, a B onpesiesieHuH in concreto nocnefCcTBUN
ee IpUMeHeHUs JJiF IpaB 3asiBUTeJIed, FapaHTUPOBAHHBIX CT. 3
[IpoTokosa N2 1 k KouBenyuu (1. 52).

Ucxopa u3 ycraHoBsieHHbIX caMuM ECIIY crangapTos, jiviie-
HYe U30UpaTe/bHbIX [1PaB 3a Cepbe3Hble IPeCcTyIJIeHus (IpecTy-
IJIEHU ], HAKa3bIBaeMble JIMIlIeHueM CBO60/1bl HAa CPOK TPH rojia U
60J1e€e) He MOXKET CYUTAThCS HapylleHueM NpPUHIMIIA copa3Mep-
HocTu. ['paxcgane xe C. b. AHuyroB u B. M. [1a/1koB 6b1/11 oCy>x/e-
HbI (B Opsi/iIKe 3aMeHbl CMEPTHOM Ka3HHU) K NSATHA/JLATH rojiam
JIMLIEHUS CBOOO/BI 3a COBepIlIeHHe 0CO00 TKKUX NPecTyIlie-
HUU Y B CBAI3W C 3TUM JIMIIEHbl U30HUpaTeJbHbIX NIPAB, I03TOMY
MX HeJIb3] CUUTATh )KepTBaMHU [IpaBOHAapyLUeHUs], a X IpaBa, ra-
paHTHUpoBaHHbIe CT. 3 [IpoTokosia N2 1 k KoHBeHIIMY, — Hapy1lIeH-
HbIMU. C/iejoBaTeJIbHO, B 3TOM cMbIcjie nocTaHoBJieHHe ECITY no
JAeny «AH4yyroB U [nagkoB npotuB Poccuu» siByisieTcs, Mo Cylle-
CTBY, aKTOM abCTPAaKTHOI'0O HOPMOKOHTpOJIA (in abstracto).

B paccmartpuBaemom pemienuu ECIIY o6panjaetT Ha cebs
BHMMaHUe, yTo CyJ He CTaJl NPUHUMAThb B pacyeT TO 06CTOs-
TeJIbCTBO, YTO 3asABUTEJIAMU OCllapuBaJlacb He NPOCTO HOpMa
3aKOHa (4To y»Ke caMo Mo cebe 03HaA4YaJI0 HE06XOJUMOCTh MPU-
HSATUSA TOCYapCTBOM Mep 0611lero xapakTepa), a HopMma KoHctu-
TYLMU CTpaHbl. /Jla ellje ¥ Takasg HOpPMa, KOTOpasi MOXeT ObITh
M3MeHeHa JIMLIb B pe3yJbTaTe NpUHATHA HOBOM KoHcTUTYIM Y.
[To aTtomy noBoay B [loctanoBsieHnu ECIIY 6110 JiM1Ib 3aMeye-
HO, YTO IOCYAapCTBO-OTBETYMK MOXKET JOCTHYb COOJII0JeHUs
KoHBeHI[UM «3a cyeT HEKOU GOpMbl MOJUTHUIECKOT0 Mpoljecca
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Wwin uctoskoBaHusd KoHctutynuu Poccuu..». TakuMm ob6pazom,
Poccru 661710 Ipesij1oKeHO JIM60 NPUHATb HOBY10 KOHCTUTY1HIO
B paMKax COOTBETCTBYIOLEN «POPMBbI OJUTHYECKOTO NpoLiec-
ca», 1n60 1aTh BeCbMa BOJIbHOE TOJIKOBAHUE ee TEeKCTa.

Yrto kacaeTcsa npuHATHUA HOBOM KoHcTUTyLMH, TO 3Ta Ujesd
y»Ke MHOTO JIET He CXOAWUT C NOBECTKHU JHS NpeJcTaBUTeNel ca-
MbIX pa3HbIX GpJIAHTOB MOJUTUYECKOH onno3unuu. U coBepiieH-
HO OYEBU/IHO, UTO peasih3aliys 3TOU Hjieu (ecay Obl Aaxe C Hel
BJPYT COTJIaCUJIMCh 06€ MajiaThl IapJlaMeHTa, KaK 3TO TpebyeTcs
COTJIACHO KOHCTUTYIIMOHHOM MpoIieype) iBUIach ObI MOIHBIM
daKkTopoM JlecTabuIN3alMU COIUATIbHO-TIOJIUTUYECKON CHUTY-
alUu B CTpaHe. A KpoMe TOro (M 3TO He MeHee BaXKHO), 3/1eCb
0KasaJicsl 3aTPOHYTHIM NPUHUMIINAIBHBINA (M HaI0 TIPU3HATh -
00JiIe3HEHHBbIN [1JIs1 HallMOHAJIbHOTO CaMOCO3HAaHMs) BOMPOC O
COOTHOILEHUH IOPUANYECKON CUJBbI poccuiickoil KoHcTUTynuu
u EBponenickoli KOHBeHIIUU. [Io 3TOMy MOBOAY, KaK {1 y»Ke OT-
MeuaJi, KoHcTutynuonHelil Cyz Beickasascs B [loctaHoBIeHUU
oT 14 utwasa 2015 r., npusHaB, uTo EBponelickas KOHBEHIIMS B
ee uHtepnpetanuu ECIIY o6samaet 6GoJibliedl HpPUAUYECKOM
cuJioH, yeM desepasbHbIN 3aKOH, HO HE PAaBHOU U He G0JIbIIEH,
yeM puaudeckas cuna Konctutyuuu PO.

Bropoe mnpepsioxkenue ECIY - peumdTh npobjeMy myTem
TOJIKOBAHUSA 4. 3 CT. 32 KOHCTUTYIIUM - TaKXXe HE YUYUTHIBAJIO
psiZ, BXKHBIX 06CTOSATENbCTB. Jlesio B TOM, UTO B3TJIsi/bl HA 3BO-
JIIOTUBHOE TOJIKOBAaHHWE, KOTOPBIX MPU/IEPKUBAIOTCS HAI[UO-
Ha/IbHble OpraHbl KOHCTUTYLJMOHHOTO KOHTPOJIfA, C OJHOM CTO-
ponbl, U ECIIY Kak oprad HaJlHalJMOHAJIbLHOTO MPaBOCYAHUA — C
JIpyTo¥, UMEIOT CyIllleCTBEHHbIe Pa3IuyUsl. ITH Pasanudyusa 00y-
CJIOBJIEHBI Pa3HOW NPUPOJOU aKTOB, TOJKYeMbIX EBponeiickum
Cynom u KoHctutynuoHsbiM CyzoM coorBeTcTBeHHO. ECITY BU-
JIUT CBOKO POJIb HE TOJIbKO U He CTOJIbKO B TOJIKOBAaHUU COZiep-
»KaHUA 3aluilaeMblx EBponelickoll KoHBeHIMel npaB (cdop-
MYJINPOBAaHHBIX, KAK U3BECTHO, B CAMOM 06111eM BH/I€), CKOJIbKO
B CO3/IaHMU HOBOTO YHUQUIIMPOBAHHOI'O €BPOIEeNCKOro NpaBo-
nopsiika. A HallMOHaJ/IbHAsA KOHCTUTYLIMOHHAs I0CTULUSA 6oJiee
TECHO CBfI3aHa TEKCTOM HalMOHAJTbHOW KOHCTUTYIUU U HEOO-
XOJIUMOCTBIO CJIe[JOBaHUs He TOJIbKO ee JyXy, HO U GyKBe.
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[Ipu s3ToM KOHCTUTYIMIO HE/Ib3s1 TOHUMATh UCKJIKYUTEb-
HO KaK HOPMAaTHUBHBIN TEKCT. ITO MpPeX/ie BCEro UCTOPUYECKH
C/0KUBUIMICSA M pa3BUBAWIIMICA aKCHUOJIOTUYECKHU Habop
OPUHIIMIIOB XU HOPM, MPHUCYIIUX KOHKPETHOMY OOIIEeCTBY Ha
JIAaHHOM 3Tale ero pa3BUTHA W pas3jiesisieMbli G0JbIIMHCTBOM
ero 4jeHoB. To eCcTb 3TO UTOr UCTOPUUYECKU OOYCIOBJIEHHOTO
HAI[MOHAJILHOTO KOHCEeHCyca. A B HallleM cjiydyae — KOHCEHCYCa,
JIOCTUTHYTOI'0, KaK sl y>Ke TOBOPHJI, B OYeHb HEMPOCTBIX yCJIO-
BUsX. U co croponbl KoHcTuTynuonHoro Cyga 66110 661 BeCbMa
ONPOMETYUBBLIM CTABUTh MO/ COMHEHHE Te Pe3yJbTaThl 3TOTO
«00IIeCTBEHHOI'0 JI0T0OBOpa», KOTOPbIe BhIPaXKeHbI B JOCTATOY-
HO YeTKOW HOpMaTHBHOUN PopMe. UMeHHO Tak chopmyiupoBa-
Ha 4. 3 cT. 32 Konctutynuu PO, rae ckazaHo: «He uMeroT npaBa
U36UpaTh U ObITh U36PAaHHBIMHU I'PaXKaHe, ...COAeprKaliuecs B
MecTax JIMIIeHUs] CBOOOABI M0 MPUTOBOpPY cyAa». KpoMe Toro,
poccuiickas KoHcTuTynusd, B oTiiM4yne oT EBponeiickoy KOHBEH-
I[UH, — 3TO Topa3/io 6oJsiee Pa3BepPHYTHIN U JeTAJIbHO pa3pabo-
TaHHbIN JOKYMEHT, I0JIOKEHUS] KOTOPOIr'0 COCTABJISIIOT €4UHYI0
BHYTpPEHHE COIVIACOBAaHHYI0 HOPMATHBHYI cuUcTeMy. Bce 3To B
COBOKYITHOCTU O3HAyaeT, YTO Mpefiesbl IOPUJUIECKOTO aKTH-
BM3Ma HallMOHAJbHOTO OpraHa KOHCTUTYLMOHHOTO KOHTPOJIs
He TaK LIUPOKH, KaK y ero HaJJHallMOHAJIbHOTO VIS-a-Vis.

[ToaTomy B cBoeM [locTaHoBJieHUH Mo 3anpocy MuUHHCTep-
CTBa IOCTULIMU MbI TOCYUTAIN HEOOXOAMMBIM NIOATBEPAUTD BbI-
ckazaHHy!o paHee (B [locTaHoBieHuu ot 14 urosg 2015 r.) npa-
BOBYI0 MO3UIUIO, COTJIACHO KOTOPOH B CUJy psifia ctaTeld KoH-
cTUTYUMH P® (4.1 2cT.4,9.11u4cT. 15, cT. 79 U L. «T» 4. 2 U 4. 6
cT. 125), 3akpenigmiux cyBepeHuTeT Poccuy, BEpXOBEHCTBO U
BBICIIYIO OPUAMYECKYIO CUy KOHCTUTYLIMH B POCCUUCKOM mpa-
BOBOM cucTeMe (B TOM YHCJIE 10 OTHOUIEHUIO K MEXAYHAPO/HbIM
JoroBopam), Poccusi He BlipaBe 3aKJ/II0YaTh MeX/IyHAPOAHbIE /10-
roBOpPBHI, He COOTBETCTBYWINME ee KoHcTuTyuu. B fonosiHeHue
K 3TOMY Mbl OTMETUJIA TO 0O6CTOSITENBCTBO, YTO B 1996 1. Poccus
nozmnvcana, a B 1998 r. patudunuponasa KoHBeHIMIO 0 3al[UTe
IpaB YeJIOBEKa M OCHOBHBIX CBOGO/, UCXO/IS U3 TOTO, YTO CT. 32 (4.
3) Konctutynuu P® nosiHOCTBIO coryiacyeTcsl € IpeAUCcCaHUsIMU
cT. 3 [Ipotokosia N2 1 Kk KoHBEHIIUHY Y He HYK1aeTCS B KAKOM-JIU-
60 U3MEHEHUH.
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Hukakux BOIpocoB, CBA3aHHBIX C BO3MOXXHbIMU IPOTHUBOPE-
YHUSIMHU MeX/Jy HUMH, He Bo3HUKaJo U y CoBeTa EBponbl. UHbIMU
cnoBamy, ¥ Poccus, u CoBeT EBponbl npu3HaBasiy, 4TO COOTBET-
crBytoiue ctatbd KouBenuuu u Koncrutynuu PO HaxoagaTcs
B MIOJIHOM COOTBETCTBHUHU APYT C ApyroM. C 3TOro MOMeHTa U 0
HACTOSALLEro BpeMeHU YKa3aHHble HOPMbl TeKCTYaJbHO HUKa-
KHUX U3MeHeHUU He npeTepnenu. B cBa3u ¢ atum KoHcTuTynu-
oHHbIX CyJ KOHCTAaTUPOBaJ, YTO BBIBOJ, O HapyleHUu Poccuii-
ckot @enepanueit ctT. 3 [IpoTokosa N2 1 k KoHBeHIIMH, K KOTO-
pomy npuiuen ECITY, ocHoBaH Ha UCTOJIKOBAHUY €€ OJIOXKEHUH,
pacxofdleMcsl C TeM CMBICJIOM, U3 KOTOpOro ucxoauau Coeet
EBponel 1 Poccrs Ha MOMEHT ero NoANMCcaHusa U paTUPUKALUH.
[Ipu Takux ob6cTosiTesbcTBax Poccus BIpaBe HacTauBaTh Ha
vHTepnpertauuu cT. 3 [Ipotokosa N 1 k KoHBeHUMU U ee UM-
IJIeMEHTAallUM B POCCUHCKOe NpaBOBOe NPOCTPAHCTBO B TOM
NOHUMaHUH, KOTOPOe UMeJI0 MeCTO NIPU BBEJIEHUHU B IeMCTBUE
JLaHHOTO MeX/AYHapOo4HOT0 0roBOpa KaKk COCTABHOM 4aCTH pocC-
CHUIMCKOM MPaBOBOM CUCTEMBI.

Tem He MeHee KoHcTUTyMOHHBIN CyZ, Halles BO3MOXKHOCTb
JIJIs1 “cnoJiHeHUs1 ocHoBHoro tpe6oBanus ECIY o gudpdepen-
LMalMU TeX OrPaHUYHUTEJIbHbIX Mep B YacTH M30MpaTesbHbIX
npaB, KoTophle npeaycMoTpeHbl KoHcTuTyived PO ansa sun,
CoJleprKallUXCcsl B MeCTax JIMUIEHUSI CBOGO/bI.

[Ipexxzie Bcero Mbl 06paTU/IM BHUMaHHe Ha TO 0GCTOSATEb-
CTBO, YTO CMBIC/JIOBOE HAIlOJIHEHHE TEPMHUHA «JIWILIeHUe CBOOO-
Jbl» B POCCUMCKOM NMPaBOBOW CUCTEMe OTIMYAeTCs OT CMbIC/IA
COOTBETCTBYIOLero TepMHHa B EBpomnelckodl KoHBeHLMH. B
pOCCUICKOM MPAaBOBOM CUCTeMe IO/ «JIUIIeHUEM CBOOOAbI» MO-
HUMaeTCs He JIIo60e OrpaHuYeHre CBO60/bl, CBSI3aHHOE C U30J151-
[Mel OT 001LeCcTBa, BKJ/IKOYas, HAalpUMep, apecT U OrpaHu4YeHue
cB06O/bI (Kak B 4. 1 cT. 5 KoHBeH1IMH), a 0cOOBIN BU/| HAKAa3aHUS,
npeJnoJiaraloii U30J1HI0 OCY>K/IEHHOI0 OT 061eCTBa Ny TEM
HalpaBJIeHUs ero B KOJIOHHIO-TIOCeJIeHHe, B BOCIIUTATEbHYI0
KOJIOHMIO, JieyeOHOe UCIPaBUTEJbHOE y4pexJeHUe, WCIpaBU-
TEeJIbHYI0 KOJIOHHIO O0O0ILero, CTPOroro WJd 0Co60ro pexuma
JIN0O0 B TIOPbMY. A 3TO y>Ke caMo 110 cebe 03HaYaeT 3HAYUTEbHO
6osbiyto AuddepeHUAIUI0 B BOMIPOCE O CHelUaJbHbIX OTrpa-
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HUYEHUSIX U36UpaTebHbBIX MIPAB, UYEM Ta, KOTOPAs BbITEKAET U3
TPAKTOBKU MOHATHS «JIHIlIeHHE CBOOO/IbI», COAepKalecs B 4. 1
cT. 5 KoHBeHIMH.

[Ipu 3TOM Takoe MOHMMaHUe JJAHHOTO TepMUHA JAaHO He B
camoil KoHCcTUTYy MM, a B KOHKPETHU3UPYIOLeM ee YTOJIOBHOM
kKoziekce P®, nockosibKy onpeziesieHUe TOrO, YTO NpeACTaBAseT
co6oi1 inlieHWe CBOOO/IbI KaK BW/I YTOJIOBHOTO HAaKa3aHUS U B
YyeM ero OTJIMYUE OT APYTUX BU/I0OB YyTOJIOBHOT'O HaKa3aHUS, CBS-
3aHHBIX C OTPaHUYEHHEM CBODOO/IbI, @ TaKKe OT UHBIX Mep, CBS-
3aHHBIX C CO/IEPKAHUEM I10/] CTPaKel, HO He SIBJISIIOIIUXCS Yro-
JIOBHBIM HaKa3aHHEM, PAaBHO KaK U ompejie/ieHhe CaMUX MeCT
JIMILIEHUS] CBOOOABI U PEXKUMOB OTObIBAHUS HaKa3aHUs B HUX
SIBJISIeTCS MpeporaTuBou deepasbHOr0 3aKOHOAATESA B CHUIY
cT. 71 (. «o») Konctutyuuu P®. JlaHHOe 06CTOATENBCTBO AaeT
HaM BO3MOXHOCTb, He 3aTparuBasi TeKCT KoHCTUTy[U Y, BHECTH
COOTBETCTBYIOIL[ME U3MEHEHUSI B 3aKOHO/]aTeJbCTBO, Cy3UB Ta-
KHM 06pa3oM TO NOHSATHE «MeCTa JIMIIEeHUs] CBOOO/bI», KOTOpPOe
B TeKcTe KOHCTUTY[UM YBSI3aHO C HEOOXO4UMOCTbIO CllelHaJlb-
HbIX OTpaHUYEHU N U36HUpaTebHBIX IPAB MPaAXK/aH, HAXO I UX-
CS1 B MECTax JIUIIEHUsI CBOOO/IbI.

3To MbI U NPEJIONKUIIU CAleJaTh 3aKOHOAATeJt0, IPU3BaB €r0
ONTUMU3HUPOBATH CUCTEMY YTOJIOBHBIX HAKa3aHHUU MOCPE/ICTBOM
nepeBo/ia OTAENbHBIX PEKUMOB OTObIBAHUS JIUIIEHUS CBOOO/IbI
B a/IbTepHaTUBHbIE BH/Ibl HAKa3aHUH, CBsI3aHHbIE C TAKHUM Orpa-
HUYEHHEM CBOGO/bI OCYXK/IEHHbBIX, KOTOPOe He BJieUeT 3a CO60M
OorpaHUYeHHs UX U30UpaTebHBIX MPaB. A TO, 4YTO Takas audde-
peHLHaLUs JAeTCsl 3aKOHOM, a He Cy/leOHbIM pelleHueM, He Me-
HSeT paBoBoOM cyTH fesa. C yeM, kctaTy, coriaceH u ECITY.

O/1HAaKO B KOHTEKCTe 06CYKJaeMOU TeMbI s XOTes Obl MO/I-
YepKHYTb, Ipex/Je BCero 06paTUTh BHUMaHUe Ha JAPYTrylo 4acTb
npuHAToro Hamu IlocraHoBsenusa ot 19 anpensa 2016 r, roe
OTMeYaeTCsl, YTO, NpU3HaBasg OObEKTHBHYI HEOOXOJAMMOCTH
JedatenbHocTd ECIIY mo BBIABJIEHUIO CTPYKTYPHBIX HELOCTAT-
KOB HallMOHAJIbHBIX MPAaBOBBIX CUCTEM, Mbl PAcCYUThIBAEM Ha
To, 4yTo EBponeiickuii Cyz 6yzeT GoJiee mocjie0BaTeNbHO MPHU-
JepKMBaTbCsl MPUHLUINA CYyOCUAUAPHOCTU. Mbl pacCiMThIBaeM
Ha TO, YTO HAC He OGYAYT CTAaBUTH Nepe] PaKkTOM eBpPONENCKO-
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ro KOHCEHCyCa, JOCTUTHYTOrO 3a Halled cnuHoHu. Corsamasch
B 11eJIOM C JJaHHOU popmoii jieruTuManuu pemeHuil ECITY, Mbr
HCXOJJUM U3 TOr0, YTO eBPOINEeNCKUN KOHCEHCYC — 3TO Hedop-
MaJibHas JJ0TOBOPEHHOCTh, KOTOpPasi IOCTUTAeTCsl C HAlllUM He-
NOCPEeJCTBEHHbIM YyYacTHEM U B XOJ/le KOTOPOH y4YUTBIBAIOTCS
0COOEHHOCTU UCTOPUYECKOTO pa3BUTUSI Poccuu U Te 06'bEKTHUB-
Hble TPYAHOCTH, C KOTOPbIMU OHA CTAJIKUBAETCS HA CBOEM MY THU
K [IpaBy U IeMOKpPATHH.

JddexkTUBHOE B3aUMOJEeCTBUE EBPONENCKOTO U KOHCTUTY-
IIUOHHOTO MPaBONOPSIKOB HEBO3MOXKHO B YCJIOBUSX Cy6OpAU-
Hanuu. ToJbKO AUAJIOT U COTPYHUYECTBO MEX/Y Pa3IMYHbIMU
NpPaBOBbIMHU CUCTEMaMHU SIBJAIOTCS OCHOBOM UX HazJiexallei
COIJIaCOBAaHHOCTU U paBHOBecus. KoHcTtutynuoHHeii Cya u
BIpe/ib TOTOB JIeMICTBOBATh B JiyXe COTPYAHUYECTBA U JUajloTa
¢ ECIIY pagu ynpoyeHUs] BHYTPUTOCYAAPCTBEHHONW U MEXTO-
CYyZJapCTBEHHOM Cy/le6GHOM 3aIUThI IpaB U CBO6O/] YesioBeKa U
rpaxkjaHuHa.

Junasnor c EBponeiickum CyaoM o npaBaM 4eJIOBeKa

KOHCTUTYIIMOHHBIN TEKCT MMeeT BbIClllee MEeTOA0JoTHuYe-
CKOe 3HayeHWe NMpPU UHTEpNpeTalid HOPMaTHUBHO-MPaBOBBIX
MOJIOKEHUM, 3aTparvBalollMX WJM OrPaHWYMBAKOUIUX IpaBa
YyeJioBEKa. BMecTe ¢ TeM Bcerjia octaeTcsl BO3MOXXHOCTb JIJisl
KOHCTPYKTHUBHOTO JHaJjiora Hal[MOHAJbHBIX BBICIIUX CY[AOB U
HaJlHAallMOHAJbHbIX OPUCAUKIUOHHBIX OPTAaHOB, TaK KaK B CUJy
KOHCTUTYI[MOHHbBIX YCJOBUN paTUUKAIUU MEXAYHAPOJHOTO
JlIOTOBOpa OYEBUJHO, UYTO MPSIMOr0 CTOJIKHOBEHUS TEKCTA KOH-
CTUTYLIMU U TEKCTa 00513aTeJIbHOTO [IJ11 KOHKPETHOT0 rocyaap-
CTBa MeX/[yHAapOAHOI0 JIoTOBOpa OBITh He MoXeT. Poccus Bnpa-
Be paTUUIIMPOBATD TOJIBKO TAKOW MeXAyHApOIHbIA J0TOBOP,
KOTOpPbIN He NPOTUBOPEUUT ee KOHCTUTYLUH.

EBponeiickui Cyn mo npaBaM 4esiOBeKa B Jejie «KAHYYTOB
u [nagkoB npotuB Poccuu» cocnancsa Ha npoTuBopeune KoH-
BEHIIMU U poccuiickoil KoHctutynuu. O4HaKo U B 3TOM cJy4ae
Mexay TekctaMy KoHctutynuu Poccuu u KonBeHIMM 0 3amuTe
MpaB YeJIOBeKa ¥ OCHOBHBIX CBOO0/] KAK TAKOBBIMH MPOTUBOpE-
YHs HeT - Bpa3pes3 C KOHCTUTYLIMOHHBIMA HOpMaM{ Ha MOMEHT
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noAnucaHus... nomia npaktuka ECIIY. OH pan Takoe ToJIKO-
BaHUe abCTpaKTHOM HOpMbl KOHBEHIIMH, KOTOpOE MPsIMO Npo-
TUBOPEYUT TEKCTY COOTBETCTBYIOLEeH cTaTbU KOHCTUTYyLHH.
[Tockosibky nocse patudukanuu KonseHniuu Poccueid KOHCTH-
TYLLMOHHAasA HOpMa He nojBepraJach usMmeHenuto, ECIIY He mor
IIpYU3HATh ee NpOoTHUBOpeyvaleil KoHBeHLIMH.

Pazymeercs, Cyz o6JsiafilaeT npaBoM TOJKOBATh MOJIOXKEHUS
KoHBeHI MM omnpejie/leHHbIM 06pa3oM, OyAy4d YIOJHOMOYEH-
HbIM Ha To camoi KonBennuen. Ho npu stom y Poccun Kak y
OJIHOTO M3 MCTOYHHUKOB TAKOIr'0 YIOJHOMOYHSA €CThb CyBepeH-
HOe NpaBo He coryiacuTbcda U BepHyThb ECIIY B npennvcaHHbIe
KoHBeHLMel paMKH, eC/IM JaHHOe TOJIKOBaHHWE NMPOTHUBOPEYUT
Konctutynuu P® u, ciegoBaTesibHO, MPOTUBOPEUYUT 00s13a-
TeJIbCTBAM, B3ATbIM NpHU paTUdrKanuu KoHBeHIIUY, U3BMEHUTD
TOJIBKO Te MoJIoKeHUs KOHCTUTYLIMH, KOTOpble NPOTUBOPEYH-
i1 KOHBEHLIMM Ha MOMEHT ee NOANMCAaHUSA.

B 3TOM KOHTEKCTe COMHUTEJIbHBIM C TOUYKU 3peHUs MocJe-
J0BaTeJIbHOCTHU npellefeHTHOUN npakTuku ECITY BeIrIAAUT ero
HeXKeJlaHWe IPYHUMaTb BO BHUMaHUe 0co6eHHOCTH KoHcTuUTy-
M1 Poccuu U, B 4aCTHOCTH, TO 06CTOSITENBLCTBO, YTO KOHCTH-
TYLLMOHHAs HOpMa O IpaBax 4YeJioBeKa, IPU3HaHHAsA He COOT-
BeTCTBYyIolerl KOHBEeHIIMY, He MOXKeT 6bITh IeEpecMOTpeHa mnap-
JlaMeHTOM. PacyerT ke Ha TO, YTO MOJOOHbIN KOHPIUKT MOXKET
OBITh pelleH 3a C4eT aKTUBUCTCKOTO TOJIKOBAaHUS CIIOPHOM HOP-
Mbl KoHcTuTynMOHHBIM CyZioM, Kak g y»Ke OTMeuaJl, He BblJep-
YKUBaeT KPUTHKHU.

[Ipr Taknx 06CTOATENBCTBAX HEOOXOAUMBI Olpesie/IeHHble
npaBoMepHble cJiepKKu (counter-limits — no BeipaxkeHUto KoH-
crutynuonHoro Cyga Utanuu), KoTopble 6bl He JaBajlu Ha/iHa-
LJMOHAJIbHOMY HOPUCAUKIIMOHHOMY OpraHy lIarHyThb B CBOeH aK-
TUBUCTCKOH JeATeJbHOCTHU caUIIKOM gayieko. ECIIY o6aazaeTt
XOpOIIO pa3pabOTaHHOM, HO OT 3TOr'0 He CTAHOBsILENC MeHee
IPOTUBOPEYMUBOM JOKTPUHOU NpenesioB ycMoTpeHUs. OfHAKO
HallMOHaJ/IbHbIE TOCyZapcTBa 00/1aJlal0T, U 3TO NMPSAMO CJeAy-
eT U3 KOHCTUTYLUH U KOHCTUTYLMOHHBIX NPUHLIUIIOB, CBOUMU
npejieJlaMU yCTYITYUBOCTH.
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Takue mpepesibl YCTYNYUBOCTH, PABHO KaK U MOHATHE €B-
pPOMENCKOr0 KOHCEHCYCA, He SIBJISIOTCA Pa3 U HaBCer/a onpeje-
JIEHHBIMM M 3aCTBIBIIMMHU, YTO OBbLJIO OBl HEMPOAYKTHBHO U HE
OCTaBJISLJIO OBl BO3MOXKHOCTEMN /IJis iuaJiora. B paccMoTpeHHOM
Bhille npuMepe ¢ geaoM IOKOCa HUKTO He oTpuLIaeT, 4YTo y 3a-
sIBUTeJIel eCTh rapaHTHpPyeMble KOHBEHIJUOHHBIMU 06513aTeJIb-
ctBamu Poccuiickoi @esiepaliuu MpaBa, HO ¥ HUX TAKXKe eCThb U
npaBa, rapaHTupoBaHHbie KoHcTutynuen PO, umeronieil Bbic-
LIYI0 PUAUYECKYI0 CUIy. KOHCTUTYLIMOHHBIE TIpaBa He Cylle-
CTBYIOT B OTPbIBE OT KOHCTHUTYIMOHHbBIX 06SI3aHHOCTEH, cpeiu
KOTOPBIX €CTb U 0653aHHOCTb IJIATUTh 3aKOHHO YCTaHOBJIEH-
Hble HaJIOTH U COOPbI — KaK 00653aHHOCTb COOGCTBEHHHUKA UMY-
necTBa nepe/, 061ecTBoM. JlaHHas 06513aHHOCTh M Obljla pa3b-
sgcHeHa KonctutyuuonHbsiM CyzioM.

Hazo moHuMarts, uyto wesb KoHctutynuoHHoro Cyza - He
MOUCK MyTel 06xo/ia ucnosiHeHUs noctaHoBsenus ECIIY, Ho
MOUCK BO3MOXKHOTO M KOHCTUTYLIMOHHO NPUEMJIEMOTO MNYTHU
ero vcrnoJiHeHUs. U TOJIbKO ec/iM Takoe HCIIOJIHEHHE C TOYKHU
3peHud mnoJsioxkeHu OCHOBHOrO 3akoHa Poccry HEBO3MOXKHO,
noctaHoBsieHne ECIIY He GyaeT ucnoJsiHAThCA. EcTecTBeHHO,
noA006Hasl CUTyalvs SBJISIETCS SKCTPAOPAUHAPHON U HE MOXKET
CTaTb YHUBEPCAJbHBIM MPAaBUJIOM, PABHO KaK U KOHCTUTYIIUOH-
HbI¥ Cy/ He MOXKET M He XO4YeT ObITb anesIIIMOHHONW UHCTaH-
1Mel 1o OTHOIIEHUIO K pellleHUsIM HaJHAI[MOHAJbHOT'0 OpraHa
IO 3alllUTe MPaB YeIOBEKa.

KoHCTUTYIIMOHHBIE CYAbI B CJIy4ae CBOET0 BO3pPAXXEHUS Ha/-
HalMOHa/JbHBIM IOPUCAUKIMOHHBIM OpraHaM JelCcTBYIOT 6oJiee
WJIK MeHee 10 OJTHOM MOJIeJIH.

Bo-niepBBIX, OHU CCBLJIAIOTCS HENOCPEeACTBEHHO Ha TEKCT
MeXJyHapOoAHOI0 JoroBopa, MNpaBa U 06513aHHOCTH B COOTBET-
CTBUHU C KOTOPBIM MOCIYKWUJIY IpeJMETOM TOJKOBAaHUSA HaJHa-
[UOHAJIbHOTO cyAe6HOTO opraHa. [louepKrUBaeTCs, YTO MEXY
TEKCTOM HallMOHaJIbHOT'0 OCHOBHOTO 3aKOHA U TEKCTOM JJOTOBO-
pa HeET pacx0oX/AeHHs, a BOSMOXXHbIE IPOTUBOPEYHUS — ITO JIMIIb
KOH(JIUKT TOJKOBaHUH. [Ip1 3TOM yMecCTHA CChlJIKa Ha OCHOBBI
KOHCTUTYLMOHHOI'O CTPOS WJIU Ha KOHCTUTYLUOHHYIO HUJEH-
TUYHOCTb FOCYZJapCTBa, KOTOPbIE JIOKHBI ObIJIA OBITh YYTEHBI
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elle Ha CTaJiuu paTUGUKALUU MeXYHApOJHOIO COTJIalleHUs U
KOTOpbI€E, 10 MHEHHIO HALJUOHAJIbHbIX OPraHOB KOHCTUTYIIMOH-
HOT'0 KOHTpPOJISA, JAal0T UM OCHOBAHMS B UCKJIIOYUTEJbHBIX CJIy-
yadgx OTCTYNUTb OT UCHOJIHEHUS pellleHHWs HaJHallMOHAJIbHOTO
CyZie6HOr0 OpraHa.

Bo-BTOphIX, TOT ke KoHcTuTyuuonusid Cyn UTanuu ctpe-
MUJICA CMATYUTB OCTPOTY KOHQJIMKTA, CChIIAsCh HA MPAKTUKY
Cypna CnpaBepnuBoctu EBpomneiickoro Corosa, AeMOHCTpPUPYA
CBOIO IIPUBEPXKEHHOCTb NPAaBOBBIM MO3ULHAM IOCAEJHEro Mo
NO/aBJIAKILEMY OOJBIIMHCTBY BONIPOCOB — TAKTHUKA YMUPOTBO-
peHus HaJHalMOHaJbHOro cyfa. [Ipu aToM 3a/iaya HalMOHAJIb-
HOT'0 Cy/leOHOT0 OpraHa COCTOMT TaK»Ke U B TOM, UYTOObI yOeIUThb
MeX/AyHapOJHbIN CYZ, YTO OTKa3 OT HUCIOJHEHUS OJHOI0 KOH-
KPETHOTO Cy/leOHOro pellleHHs] He NPUBEJET K MOJPbIBY BCEU
CUCTEeMBbI WM K NOJAPBIBY JOBepUS K KOHKPeTHOMY Ha/HaLHO-
HaJIbHOMY OpraHy.

B-TpeTbuX, HallMOHAJ/IbHble OpraHbl KOHCTHUTYLMOHHOIO
KOHTPOJIS1 00pALAI0TCA K TEKCTY OClIapUBaeMbIX MeXAYHapO.-
HbIX PelIeHUH U CChIIAaI0TCS Ha Te MAaCCaXXU U3 TEKCTOB PELleHUH,
KOTOpbIe MOTYT ObITh UCTOJIKOBAHbI B 110J1b3Y F'OCY1apCTBa, a OT-
CYTCTBHUE SICHOCTH TEKCTa MeX/JYHAapOAHOTO pelleHUs UCIO0JIb-
3YIOT KaK NOTEHLHAaJbHYI0 BO3MOXXHOCTb IPOBECTH AKT TOJIKO-
BaHU4 ellle pa3, yYUThIBas NO3UIMU HallMOHAJIbHbIX OPTaHOB.

B-yeTBepThIX, YTO ABJAETCH, N0XKAJIYH, HaUbOJIee BaXKHBIM,
HallMOHaJ/IbHble OpraHbl KOHCTUTYLHUOHHOTO KOHTPOJIS CaMH
NpefoCTaBAAT BO3MOXHOCTU AJis HaJHAaLWOHAJbHBIX Cy/ OB
«OTCTYNUTDb, HE MOTEPSB JIMLO», HAIPUMED, MpejJaras omnpe-
JleJIeHHYI0 JIMHUI0 apTyMeHTalu WM pa3BUTHe paHee Bblpa-
YKeHHbIX IPAaBOBBIX NO3ULUKA HaZJHALMOHAJBHOTO CYZa, KOTOpoe
VMHKOPIIOpUPYeT KaK B3IVIAAbI NOCTeHEro, TaK U O3ULUI0 KOH-
CTUTYLIUOHHOTO cyZAa. /laHHbIA MOAX0[ KpalHe BaXKeH, TaK KakK
NOKa3bIBaeT M HAallMOHAJIbHbIM CKENTHKAM, U 3apyOeKHbIM aK-
TUBHUCTaM, YTO 00a KOHQIUKTYIOLMX Cy/la HAa CaMOM JieJie Ipe-
caeayoT ob1ue 1ejH, a KOHQJIUKT «IIPaBUJIbHOTO» U «Helpa-
BUJIbHOTO» TOJIKOBAHUS SIBJISIETCSI MHUMBIM. XOT$l, €CTECTBEH-
HO, TAaKOM NOJAX0/, He BCerZa BO3MOXHO OCYL|eCTBUTh.
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B coBpeMeHHOM MHpe KOHCTHUTYI[MOHHbIE MPABONOPSAAKH
Pa3HBIX FOCYAAPCTB, 6€3yCJI0BHO, CBA3aHbI MEXAy CO60M U BJIU-
SI0T ApYT Ha Apyra. [Ipy 3ToM He MOXKeT 6bITh OAMHAKOBBIX KOH-
CTUTYIIMOHHBIX UJIEHTHUYHOCTEN B pa3HbIX IOCYAApPCTBAX, KakK
He MOXKeT ObITh U aGCOIIOTHO OJJMHAKOBBIX KOHCTHUTYIIMOHHBIX
LleHHOCTel. DTU pa3Hble U B3aUMOBJIUSIOLHE KOHCTUTYLUOH-
Hble MPABONOPSAKU UMEKT 06lIhe MeX/yHAPOAHO-IIPABOBbIE
00513aTe/IbCTBA, KOTOPbIE, OJHAKO, IOHUMAKOTCH B KaXK/[OM TO-
CyJapcTBe M0-CBOEMY: OHU TOJIKYIOTCSl B CBETE HAllMOHAJbHOU
KOHCTUTYI[MU WU HAIlMOHAJIbHBIX MPABOBBIX TPAJUIUM, YUUTHI-
Basl, YTO MUHUMAaJIbHbIF yPOBEHb 00IIEro MOHUMAHHUSA ObLI J10-
CTUTHYT NpHU NPUHSITUH JaHHBIX 00s13aTeabCcTB. Kaxkaoe rocy-
JlapCTBO MPOXOAUT Yyepe3 HeoOXOAUMbIN 3TAl «COTJIACOBAHUSI»
CBOEM MPAaBOBOM CUCTEMbI C MEXAYHAPO/HBIMU 00513aTe/IbCTBaA-
MM, LeJIMA KOTOpPOrO C y4eTOM MNpHUHLUMNA JO0OpPOCOBECTHO-
CTH SIBJISIIOTCSI COXpaHEHHE OTKPbITOCTU MPABOBOM CUCTEMbI K
HOBBIM MOJIOKUTEJNbHBIM U3MEHEHUSIM U ee YCTOMYHUBOCTH, HE
M03BOJISIOLEN pa3MblBaTh HallMOHAJ/bHblE KOHCTUTYLIUOHHbBIE
HOPMBI M TapaHTHUMU NpaB 4yesioBeka. MeHHO mosToMy KoH-
ctutynuoHHbid Cyn PO B mocTaHOBJIEHUSX MO /ey AHUyTroBa
v [napkoBa, a Takxe no geay FOKOCa npupepxkuBaeTcsi cBoeit
NpPaBOBOW MO3UIUU CHOPMHPOBAHHON B MOCTAHOBJIEHUH OT
17 urong 2015 r. N2 21-I1 1MHUM OTHOCUTEJbHO HEOOXO0JHUMO-
cTu nocrossHHoro auaJsora ¢ ECITY, ucxoasa U3 Toro, 4To UMILIe-
MEeHTallus MPaBOBBIX MOJIOKeHU M KOHBEHIIMH — 3TO HUKOT/A He
npekpaujariunca npouecc. [Ipy aToM Mbl pacciMThIBaeM Ha
TO, UYTO TAKOU Mpolecc 6yAeT OCyIeCTBASATHCA 10 UHTEPAKTUB-
HOMY, a He UepapXUiecKoMy NPUHIUNY B3aUMO/IeUCTBHUS.

Konctutynuounsiii Cyn P® yxxe He pa3 JjeMOHCTpUpOBa
FMOKUN MOJX0J K OCMBICJIEHUI KOHCTUTYLIMOHHOW UJEeHTHY-
HocTu Poccum B cBeTe ee 06s13aTesibCTB Kak 4yieHa CoBeTta EB-
ponbl. OMH U3 HauboJsiee IPKUX MPUMEPOB — Hallle pelleHre
10 BOMPOCY 0 CMEPTHOM Ka3HHU. JlaHHbIN BOMPOC MHOTOKPATHO
06CcyK/1aj1csl Ha pa3HbIX YpoBHsX, B CMU u B 061ecTBe, 0JHAKO
B CBeTe Mpo6JieMbl KOHCTUTYIIMOHHON UJEHTUYHOCTU €ro He
KacaJluCb HHY pasy.
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[Ipex e Bcero, caM TekcT cT. 20 Konctutyuuu PO chopmynu-
POBaH A0CTAaTOYHO Pa3MBbITO: OH He [jaeT YeTKUX NpeJCTaBJIeHuH
00 yCJIOBUSIX OTMEHBI CMEPTHOM Ka3HH, 0 TOM, BO3MOXKEH B OYAy-
eM BO3BpaT K HEW WU HeT. [Ipu 3TOM TeKCT BO MHOTOM OCTaB-
JisieT pa3pelleHre JaHHOT0 BONpoca Ha OTKYII CaMOro 0611eCcTBa,
B KOTOPOM JIOJDKEH CO3peTb HEKHWMl KOHCEHCYC OTHOCHUTEJIbHO
OTMEHbI IAHHOT0 UHCTUTYTA U NPe/iNoJiaraeMbIX yCJAOBHUHN TaKOU
orMeHbl. BriepBbie KoHcTuTyoHHbIM Cy 06paTHIICS K JaHHO-
My BOIIPOCY B [IOCTaHOBJIEHUH OT 2 peBpaus 1999 r. Ne 3-I1, rxe
NOATBEPAWJ MOPAaTOPHUM Ha HA3HAYEHHE CMEPTHOU Ka3HHU, PYKO-
BOZCTBYSICb KaK (pOpMasibHbIMU TPeOOBAHUSIMU 3aKOHOJATEb-
CTBa, TaK U BO3HUKAKIUMH MEXAYHAPOAHBIMU 06513aTe/IbCTBa-
Mu Poccuu, IeMOHCTPUPYIOIIMMU COTJIacHe 061ecTBa JIBUTAThCS
B OINlpe/ieJIeHHOM HallpaBJ/leHHWU. A UMeHHO - B HalpaBJIEHUH,
YCJIOBHO T'OBOPSsI, 001LeeBPONENCKUX LIEHHOCTEN NMPaB U CBOOO/,
yesnoBeka. B 2009 r. KonctutynuonHsii Cyp o xofjaTalctBy Bep-
xoBHOro Cyzna PO BepHyJics K JaHHOMY BOIIPOCY.

Konctutynuonnsiii Cya B onpefiesieHUU oT 19 Hos16ps 2009 T.
Ne 1344-0-P, roBops 0 MeX/yHapOJHbIX 06s3aTenbcTBax Poc-
CUH, OTMeYaJl, UTo «TOT $pakT, yTo [IpoTokos Ne 6 ;0 cux mop
He paTUULUPOBAH, B KOHTEKCTE CJ0XKUBILUXCS IPAaBOBbIX pea-
JIUW He MPensaTCTBYeT NPU3HAHUIO €ro CYyleCTBEHHbIM 3J1eMeH-
TOM IIPaBOBOr0 peryJiMpoBaHus NpaBa Ha XXU3Hb. ...Poccuiickas
®epepanus cBsi3aHa TpeboBaHUeM cTaTbU 18 BeHCcKOU KOHBEH-
UM O NpaBe MeXJAYHapOHbIX JOrOBOPOB He MpeNpPUHUMATh
JleCTBUM, KOTOpbIEe JMILIKIU Obl MOANUCaHHBIN eto [IpoTokos
Ne 6 ero o6'beKTa U 1jeJH, /10 TeX Mop, IOKa OHa 0QUIUAJIBHO He
BBIPA3UT CBOE HAMepeHUE He ObITh €ro y4YaCTHUKOMY.

B cBa3u c¢ BcrynsienueM Poccuiickoit @enepanuu B CoBeT
EBponsl 1 nognvcanuem I[Ipotokosia N2 6 npeamnoJsiaraaoch, YTo
BBEJIEHHbIM Ha 3TOW OCHOBE B MPAaBOBOU CUCTEME CTPAHBI Bpe-
MeHHbId MOpPAaTOpPUM Ha NMPUMEHEHWe CMEePTHOU Kas3HU Mocjie
patudukauuu [Ipotokosa N2 6 (T. e. He no3gHee 28 peBpaJis
1999 r.) TpaHchopMUpPYyeTCS B MOCTOSIHHO JIEWCTBYIOIIYIO HOP-
my. OgHako [Ipotokos N2 6 10 cux nop He paTUGUIIMPOBaH, OH
KaK TaKOBOW He MOXEeT paccMaTpUBAThCs B KauecTBe HOpMa-
THUBHOTO MPABOBOT'0 aKTa, HEMOCPEJACTBEHHO OTMEHSIIOIIEr0 B
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Poccuiickoit @esiepalii CMepTHYIO Ka3Hb B cMbIciie CT. 20 (4. 2)
Konctutyuuu PO. BMmecTe ¢ TeM cMepTHasi Ka3Hb KaK UCKJ/IIOYH-
TeJibHAs Mepa HakaszaHUs 1o cMbicay CT. 20 (4. 2) KoHcTuTyuuu
P® gonycTuma JMilb B Ka4ecTBe BpeMeHHOU Mephbl («BIpeb 710
ee OTMeHbI») B TeUeHHe OlNlpe/ieJIeHHOTO [TIepexX0HOT0 epHo/a.

[TocKOJIbKY KOHCTUTYLIMOHHO-TIpaBoOBas UAeHTUYHOCTh Poc-
cuiickoit Penepanuu 3a BpeMs, Ipolie/iiiee ¢ MOMeHTa BCTY-
nyieHus B CoBeT EBpoIbl, IpeTepnesia M3MeHEHUs, U Tellephb ee
HeOoT'beMJIEMOH YacThIO ABJIAETCA NPU3HAHUE HeJJONyCTUMOCTH
Ha3HayeHUsl CMEPTHOM Ka3HH, MOXKHO 3aKJIOYUTh, YTO Poccuii-
ckasg Pefepayus cBfizaHa KOHCTUTYLMOHHO-NIPABOBBIMHU IO
CBOEeU NpUpoJie 0053aTeIbCTBAMH, BBITEKAIOLUMU KaK U3 MexX-
JlYHapOJHO-IIPaBOBbIX [JIOTOBOPOB, TaK U U3 BHYTPUIOCYJAp-
CTBEHHBIX MPABOBBIX aKTOB, NPpUHATbIX PesepasbHbiM Cobpa-
HHUeM - napsaMeHToM Poccuiickoi ®enepanuy, [lpesngentom
Poccuiickoit ®@enepanuy, KonctutyuuonubsiMm Cymom Poccuit-
ckoit Pesepanuu.

Takoe npaBoBOe peryJMpoBaHue COXpaHseT CBOe [ilelcTBUe
6osee 20 seT (c MoMeHTa npuHATUA Poccueit Ha cebs1 o6s3a-
TeJIbCTB NpH BcTynieHUU B CoBeT EBponbl (28 peBpasns 1996T.)
u noanucaHus [lpotokosa N2 6 (16 anpens 1997 r.), a Takxe
yctaHoBjsieHUs1 KoHcTuTyunonHbeiM Cyaom P® (noctaHoBJ/ieHUE
oT 2 ¢eBpasa 1999 r. Ne 3-I1) npsMoro 3anpeTa — B OTCyTCTBUE
HaJJIeXKalllMx MpoLecCyaJ]bHbIX TapaHTUM - Ha Ha3HadyeHHe
CMEPTHOM Ka3HU U JIETUHTUMHUPOBAHO CJIOXUBLIENCS NPaBONPU-
MEeHUTEJIbHOU NPaKTUKOH, B TOM YHCJIe NOCAeyIOLUMMH pelle-
HuAMHU KonctutynuonHoro Cyzna PP v pelmeHUsAMU CyfoB 00-
e IOPUCAUKILIVHN.

B pe3y/abTaTe CTOJIb NPOAO/KUTENBHOTO IO BpEMEHU Jieil-
CTBHA MOPATOpPUS Ha IPUMeHeHHe CMepPTHOW Ka3HH, 3JIeMEHTOM
MPaBOBOX OCHOBBI KOTOPOTO fIBJsIE€TCA MOCTaHOBAeHHEe KOHCTH-
TyuuoHHoro Cyzna P® ot 2 ¢peBpasnsa 1999 r. Ne 3-I1 Bo B3aumoc-
BA3U C APYTMMHU €ro peleHUssMHU, cGOPpMUPOBATUCH YCTONYHU-
Bble FapaHTHHU NIpaBa He ObITh [10ZBEPTHYTHIM CMEPTHOW Ka3HU
Y CJIOXKUJICSI JIETUTUMHBIN KOHCTUTYLIHMOHHO-IIPABOBOU PEXKUM,
B paMKax KOTOpPOI'0 — € y4eTOM MeXJAyHapOJAHO-NIPaBOBOM TeH-
JIEHIIMU U 00513aTeJIbCTB, B3AThIX HA ce6s Poccuiickoit Penepa-
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KOHCTUTYLJHOHHAA WJJEHTUYHOCTD: JIOKTPHHA 1 [IPAKTUKA

Uewn, - IPOUCXOIUT Heo6PaTUMbIH MPOIecC, HAapaBJeHHbIN Ha
OTMeHY CMEPTHOU Ka3HU KaK MCKJIKYHUTeJIbHOM Mephbl HaKasa-
HUS, HOCSALeN BpeMeHHbIN XapakTep («BIpeb [0 €e OTMEHbI»).
He cTouT npu 3TOM 3a6bIBATh U 0 TOM, UTO ceityac yxxe 2017 rog,
Y CMepTHasi Ka3Hb He IPUMEHAETCS yoKe [iBa AeCATHIETUS.

[IpuBesieHHBIN NpUMep NOKa3biBaeT, 4YTO KOHCTUTYLMOH-
HbIX CyJ;, pyKOBOJCTBYSICb KOHCTUTYLIMOHHON UJIEHTUYHOCTBIO
Poccuiickoit ®epepandy, rotoB UATH HABCTpeuy MeX/JyHa-
pPOAHOMY COOOLECTBY U PaCIIUPATb FAapaHTHHU NIpaB YesioBeKa
B TOM CJIy4ae, eCJIM JiJIl 3TOr0 eCTb HeobxoArMasi yCTOM4YMBast
KOHCTUTYIIMOHHO-IIpaBOBasi KOHCTPYKL M. Beab Kak npu cTpo-
UTeJIbCTBE BAaHTOBOI'O MOCTA, KOTOpble celyac NOMyJISPHbI B
[leTepOypre, OT CTeleHU HATSKEHUSI TPOCOB Oy/eT 3aBUCETH
NPOYHOCTb MOCTA: NPU CJAMIIKOM CUJBbHOM HaTKEHHUH, PAaBHO
KaK ¥ IpY HeJOCTAaTOYHOM, IPOYHOCThb MOCTA He OYZeT HaJex-
HOU. PaBHO U IpU pacCMOTPEHUH BONIPOCOB OTHOCUTENBHO KOH-
CTUTYLIMOHHBIX OCHOB, HY>XHO CO0OJII0JjaTh HEOOXOAUMBbIN 0Oa-
JIaHC, IPUJAI0UIMHI yCTOMUMBOCTb BCeM KOHCTPYKL MU IPaBOBOM
CUCTEMBI rOCyZ,apCTBa.

kkk

B 3ak/0ueHHe X04y OTMETUTH cieayrollee. JJOKTpUHaA KOH-
CTUTYLLUOHHOW HJEHTUYHOCTH, HaJ, KOTOPOM BCEM HaM elle
IpeJCTOUT MHOTO paboTaTb, MOXKET CJIY>KUTb TeM «BOJOpas-
JleJIOM», KOTOPBIM NMOTEHLIUAJIbHO CIOCOGEH OTAEJNUTh NPUEeM-
JleMble U NoA4ac KeJaHHble U3MeHeHNUs] BHYTPEHHEero KOHCTHU-
TYLLMOHHOI'0 NpaBONOPSAJKA, HMHCIMPUPOBAHHBbIE, HANpUMep,
Ha/IHAaLlMOHAJIbHBIM OPraHOM [0 3all{UTe PaB YeJI0BeKa, OT TeX
NPHHIMIIOB, KOTOPbIMU OCY/IapCTBa, MPU3HAaBILIHe 00513aTeb-
HYI0 OPUCAUKLIUIO IOJ0OHBIX OPraHOB, IOCTYUTHCSA HE MOTYT.

U3 3TO# IOKTPUHBI BOBCE He CJIeIYeT, YTO KaX/[bli paKT He-
COOTBETCTBUA MeXJY HOPpMaMH MeXJyHapOoJHOro MpaBa U Ha-
LJMOHAJIbHBIMU NIPAaBOYyCTAHOBJIEHUAMU ABJISIETCA NNOKYLIEHUEM
Ha KOHCTUTYLMOHHYI WJEHTUYHOCTb. B 3amuTe HyXJaroTcs
0c060 3HaUYMMble MPABOINOJIOKEHHS, COCTABJALINE CUCTEMO-
obpasymwolllee AAPO HALMOHAJbHOrO NpasBonopsaaka. O4yeBuj-
HO, Jla/lIeKO He BCe NpaBOBble TPAAULUMU BXOAAT B yKa3aHHOE
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aapo. [loaToMy HaM He06X0/JUMa MEeTO/10JIOTHUSI PAaCTIO3HABAHUSA
«/lepHBIX» MPaBOBBbIX TPAJWLUMN, paspylleHHEe KOTOPbIX 03-
HavyaeT yTpaTy UJEeHTUYHOCTH, OCHOBAHHON Ha BEpPXOBEHCTBE
NpaBa, U TeX MPaBOBBIX TPAAULMHA WU NPeAPaACCYKOB, CTepe-
OTHUIIOB OOLECTBEHHOI'0 CO3HAHUS, KOTOPbIE SIBJSIOTCS IpUMe-
pPOM NpPaBOBOM MHEPLMHU UJIU AaxKe aHAXPOHU3MOM.

KoHCTUTYIIMOHHASA UIEHTUYHOCTb BBIKPUCTA/I/IN30BbIBAETCS
KaXX/1bIM TOCY/IapCTBOM M3 CBOEr0 YHUKaJIbHOI'O WHAUBUAYAJIb-
Horo omnbITa. OHAa HE MOXET ObITh «IPUAyMaHa» UJIU U3MEHEeHa
KaKHM-JIN60 BOJIEBBIM pellleHHeM, PABHO KaK OHA He MOXKET ObITh
HaBsI3aHa U3BHe. U/IeHTUYHOCTb 3aK/II04eHa BO BCEX COBOKYIHO-
CTH UCTOPUYECKUX, KYJIbTYPHBIX U COLMATbHBIX GaKTOPOB, Mpe-
JIOMJIEHHBIX B IpaBe. Takasi HIeHTUYHOCTb — 3TO HE 3aCThIBIIEe
COCTOSIHME, a IMAJIOTMYeCKUI NPOLecC, NpeACTaB/IAILUNA COO0M
COBOKYIIHOCTb yOeX/JeHUH U ujiei U3 HCTOPUYECKOro NPOLIIOro
KQKJI0OM CTpaHbl, KOTOpPble 3aHOBO MEPEOCMBICAUBAIOTCS B Ka-
K/JIYI0 HOBYIO 310Xy. Ee MOXHO OTKpBITH, U JIy4LIUM CPEeACTBOM
JUJIs1 9TOTO SABJISIETCS KOHCTUTYLIMOHHASA IOCTULIMA.
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LA DEFENSE DE L'IDENTITE
CONSTITUTIONNELLE, REVELATRICE DE LA
NATURE DE L'UNION EUROPEENNE

Jean-Denis Mouton

L'idée d'une défense de l'identité constitutionnelle par une
Cour constitutionnelle n’est pas totalement liée a I'appartenance
d’un Etat a 'Union Européenne. C'est ainsi que dés ses premiers
arréts (1950), la Cour constitutionnelle allemande fait référence
a I'idée que le pouvoir de réviser la Constitution est limité « a la
condition que l'identité et la continuité de la Constitution dans
son ensemble soient préservées »'. Mais c’est bien en tant que
« norme de résistance » au droit de I'Union Européenne que la
notion « d’identité constitutionnelle » va étre utilisée par plu-
sieurs Cours constitutionnelles des Etats membres de 'Union
Européenne, et en premier lieu par la Cour constitutionnelle
de Karlsruhe elle-méme. Cette notion sera importée en droit de
I'Union, sous le couvert du respect de I'identité nationale (I). On
peut alors comprendre qu’ainsi « européanisée », elle soit un bon
révélateur de la nature de 'Union Européenne (II).

I. Une notion importée du droit constitutionnel
des Etats membres sous couvert du respect de
I'identité nationale

I.1. Une notion importée du droit constitutionnel
des Etats membres

1) Précisément, la Cour constitutionnelle allemande allait se
référer a la défense de l'identité constitutionnelle de maniére

7. L. Marti, Two Different Ideas of Constitutional Identity: Identity of the
Constitution v. Identity of the People” - in: A. Arnaiz and Carina Alcoberro
(eds.), National Constitutional Identity and European Integration, Antwerp,
2013, p. 17-36). 1l faut dire que la doctrine développée par Carl Schmitt,
Théorie de la Constitution, 1928 préparait a cette idée.
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implicite avant d’utiliser explicitement la notion. C’est ainsi que
dans sa premiére décision Solange I, la Cour de Karlsruhe déclare
que la Loi fondamentale ne permet pas que « soit mise en cause
la structure fondamentale de la Constitution qui confére a celle-
ci son identité »% Dans sa décision Solange II, elle déclare que
I'article 24 de la Loi fondamentale n’autorise pas a aliéner, par
le biais de I'attribution de droits souverains a des institutions
interétatiques, I'identité constitutionnelle de la RFA, par une ir-
ruption dans ces éléments fondamentaux dans les structures qui
la constituent?®. Mais il faudra attendre I'arrét Lisbonne de 2009
pour que la Cour constitutionnelle allemande fasse explicitement
référence a la défense de « I'identité constitutionnelle allemande
» et ce a plusieurs reprises*.

Cette progression vers une référence explicite a la notion
d’identité constitutionnelle se retrouve aussi dans la jurispru-
dence de la Cour constitutionnelle d’'un autre Etat fondateur de
I'Union Européenne, I'Italie®.

En France, il faudra attendre un peu plus tard, pour que le
Conseil constitutionnel fasse référence a la défense de I'identité
constitutionnelle de la France pour fixer les limites a 'immunité
constitutionnelle dont doivent bénéficier les lois de transposi-
tion d'une directive®. C’est que c’est par référence aux « condi-
tions essentielles d’exercice de la souveraineté » que le Conseil
constitutionnel avait d’abord émis des réserves a I'application du
droit de I'Union. Soit dans le cadre du controle préventif de com-
patibilité prévu par 'article 54 de la Constitution, soit par la voie

2 Cour Const. allemande, 29 mai 1974, Solange I.

3 Cour Const. allemande, 22 octobre 1986, Solange II.

* Cour Const. allemande, 30 juin 2009, Lisbonne. Voir a ce sujet F. Mayer,
L'identité constitutionnelle dans la jurisprudence constitutionnelle allemande, -
dans L. Burgorgue-larsen (dir.), Lidentité constitutionnelle saisie par les
juges en Europe, Cahiers européens, Ed. Pedone, 2011, p. 63-87.

5 Cour Const. italienne, 17 décembre 1973, Frontini, qui anticipe 'arrét
Solange [; et Cour Const. italienne, 13 avril 1989, Fragd: dans cet arrét la
Cour constitutionnelle italienne considére que la Constitution ne peut étre
interprétée de sorte a permettre de violer les principes fondamentaux de
'ordre constitutionnel italien.

¢ Conseil Const. frangais, 27 juillet 2006, loi relative au droit d’auteur et
aux droits voisins dans la société de I'information.
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du controle des lois autorisant la ratification d'un traité prévu
par I'article 61 de la Constitution, pour le droit primaire. Ainsi en
fut-il lors de ’examen de la ratification des traités de Maastricht,
d’Amsterdam, de Nice, et du traité établissant une Constitution
pour I'Europe. Mais aussi était-ce le cas du droit dérivé, pour le
contréle des lois d’application des réglements ou de transposi-
tion des directives. Apres la décision du 27 juillet 2006, la dé-
fense de I'identité constitutionnelle fut ensuite étendue aux lois
d’adoption des reglements, ainsi qu’aux accords mixtes’.

Au-dela de ces Etats fondateurs de la Communauté Econo-
mique Européenne, la défense de l'identité constitutionnelle se
retrouve dans la jurisprudence de plusieurs Cours constitution-
nelles d’Etats membres de 'Union Européenne. Ainsi en Espagne,
le Tribunal Constitutionnel interpréte I'article 93 de la Constitu-
tion espagnole, relatif a I'intégration de I'Espagne dans les Com-
munautés Européennes, comme devant étre compatible avec le
«respect de l'identité de I'Etat » et de « ses structures constitu-
tionnelles de base »®.

Mais la référence a la défense de l'identité constitutionnelle
nationale comme norme de résistance au droit de I'Union, a
trouvé un écho important auprés des cours constitutionnelles
des nouveaux Etats membres de I'Union. Ainsi en est-il en Répu-
blique tchéque, ou la Cour constitutionnelle invoque « le noyau
fondamental de I'ordre constitutionnel » qui doit 'emporter en
cas de conflit avec le droit de I'Union. Ainsi est-ce aussi le cas en
Pologne, ot le Tribunal Constitutionnel fait référence au concept
d’identité constitutionnelle pour déterminer « I'étendue de I'ex-
clusion de certaines compétences du transfert de compétences »
visé par l'article 90 de la Constitution®. Quant a la Hongrie, ame-
née a interpréter I'article E de la loi fondamentale, consacré a la

7 Conseil Const. francais, 31 juillet 2017; voir aussi décision du 12 juin
2018.

® Tribunal Const. espagnol, déclaration du 13 décembre 2004. Sur
cette question voir A. Saiz Arnaiz, Identité nationale et droit de I'Union
Européenne dans la jurisprudence constitutionnelle espagnole - dans: L'identité
constitutionnelle saisie par les juges en Europe, op. cit., p. 101-131.

° Sur ces jurisprudences, voir S. Lauhle Shaelou, Nous les peuples -
Lidentité constitutionnelle dans les jurisprudences constitutionnelles tchéque,
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participation de la Hongrie a 'Union Européenne, la Cour consti-
tutionnelle déclare que cette participation a des limites : elle « ne
peut pas porter atteinte a la souveraineté ou a I'identité constitu-
tionnelle de la Hongrie »; précisant que « I'identité constitution-
nelle de la Hongrie est une valeur fondamentale dont I'origine
ne remonte pas a la Loi fondamentale mais qui la précede. Par
conséquent, I'identité constitutionnelle ne peut pas non plus étre
remise en cause par un traité international »*°. Si donc la réfé-
rence a la défense de l'identité constitutionnelle s’est générali-
sée dans la jurisprudence des cours constitutionnelles, I'identité
constitutionnelle nationale présente évidemment aussi des diffé-
rences : elle est d’abord « ipséité ».

2) Ces différences concernent a la fois la portée de cette no-
tion dans les ordres juridiques internes, elles concernent aussi
le contenu qui lui est donné par chacune des cours constitution-
nelles nationales.

S’agissant de sa portée, la comparaison entre I’Allemagne et
la France est remarquable. En Allemagne, la défense de I'identi-
té constitutionnelle est liée a la garantie de pérennité posée par
I'article 79 de la Loi fondamentale. Dans sa décision Lisbonne, la
Cour de Karlsruhe précise : « Avec cette garantie de pérennité,
méme le législateur constitutionnel ne peut disposer de I'iden-
tité de I'ordre constitutionnel libéral. Ainsi la loi fondamentale
ne présuppose-t-elle pas seulement la qualité d’Etat souverain
de I'Allemagne, mais elle la garantit aussi... Lhabilitation a par-
ticiper a I'intégration européenne autorise un aménagement de
la formation de la volonté politique différent de I'organisation
que la loi fondamentale prévoit pour I'ordre constitutionnel alle-
mand. Ceci vaut jusqu’a ce que soit atteinte la limite de I'identité
constitutionnelle inaliénable »'. Si cette limite était franchie, la
seule solution serait alors d’établir une nouvelle constitution : le
pouvoir constitué ne pourrait modifier la loi fondamentale, cette

lettone et polonaise - dans: Lidentité constitutionnelle saisie par les juges en
Europe, op. cit., p. 133-152.

10 Cour Const. hongroise, novembre 2016; sur cette question voir
L.Trocsanyi, Constitutions nationales et intégration européenne, I'exemple
hongrois, Bruylant, 2015.

1 Déc. 30 Juin 2009, précit.
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possibilité revenant seulement au pouvoir constituant; notam-
ment, « I'’évolution de 'Union Européenne vers un Etat fédéral
excéderait les fonctions et compétences des organes constitu-
tionnels de la RFA. Seule une loi fondamentale que le peuple alle-
mand se serait donné, conformément aux dispositions de I'article
146, serait en mesure de donner un fondement a un tel degré
d’intégration »'2.

De ce point de vue, la défense de I'identité constitutionnelle
en France est différente. Dés la premiére décision dans laquelle
le Conseil constitutionnel y fait référence, il précise: «la trans-
position d'une directive ne saurait aller a I'encontre d’une regle
ou d’'un principe inhérent a I'identité constitutionnelle, sauf a ce
que le constituant y ait consenti »*3. Cette possibilité pour le pou-
voir constitué de réviser la Constitution prévaut aussi lorsqu’il
est porté atteinte « aux conditions essentielles d’exercice de la
souveraineté ». Dans sa décision relative au traité de Maastricht,
le Conseil avait déja déclaré que « le pouvoir constituant est sou-
verain... rien ne s’oppose a ce qu’il introduise dans le texte de la
Constitution des dispositions nouvelles qui, dans les cas qu’elles
visent, dérogent a une régle ou a un principe de valeur consti-
tutionnelle »'*. Cependant la Constitution francaise mentionne
I'impossibilité de mettre en cause la forme républicaine du gou-
vernement, 'instituant donc en limite a ce que peut faire le pou-
voir constitué.

Mais le franchissement des limites instituées par les constitu-
tions, telles qu’interprétées par les cours constitutionnelles, pose
aussi la question de savoir quelles conséquences celles-ci en tire-
raient si elles avaient été franchies par le droit dérivé de I'Union.
Pour la Cour constitutionnelle allemande « tant le contréle ultra
vires que le controle du respect de I'identité constitutionnelle
peuvent conclure a ce qu’'une disposition de I'Union soit déclarée
inapplicable en Allemagne »*°.

12 Tbid.

13 Déc. 27 Juillet 2006, précit.

1* Cons. Const. frangais, 2 septembre 1992, Maastricht.
15 Déc. 30 Juin 2009, préc.
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C’est aussi ce que laisse entendre la Cour constitutionnelle
tcheque dans ses deux décisions relatives au traité de Lisbonne ;
si un acte des institutions européennes avait transgressé les
pouvoirs que la République tcheque a transférés a I'Union Eu-
ropéenne, exceptionnellement, cette situation pourrait donner
lieu a un examen ultra vires, ce que laisse entendre également le
Tribunal Constitutionnel polonais'®. Quant a la Hongrie, la Cour
constitutionnelle déclare que «lorsque l'acte de I'Union Euro-
péenne revét un caractere ultra vires, le Parlement et le gouver-
nement peuvent prendre des mesures nécessaires. Dans ce cadre
ils peuvent déposer une requéte aupres de la Cour de justice
de I'Union Européenne alléguant que l'acte de I'Union porte at-
teinte au principe de subsidiarité ». Et dans le méme temps la
Cour affirme que «la défense de I'identité constitutionnelle re-
leve de la compétence de la Cour constitutionnelle pendant toute
I'existence de l'exercice de la souveraineté de la Hongrie »'.
L'ambiguité de cette déclaration de la Cour hongroise, ainsi que
le caractere exceptionnel d'une situation qui pourrait étre jugée
ultra vires, ce que souligne la Cour tchéque, montrent toute la
complexité de la résolution du probléme: notamment a travers
la question de qui disposerait en cas de conflit du dernier mot
(voir infra).

Pour ce qui est du contenu donné dans I'ordre juridique in-
terne a la notion d’identité constitutionnelle, les modéles alle-
mand et frangais révelent aussi une différence importante. Dans
sa décision Lisbonne la Cour constitutionnelle de Karlsruhe se
référe a la fois aux principes structurels de I'Etat, consacrés par
I'article 20 de la loi fondamentale, c’est a dire la démocratie, I'Etat
de droit, L'Etat social, la République, L'Etat fédéral et la substance
des droits fondamentaux indispensable au respect de la dignité
humaine. Elle énonce aussi les domaines particuliéerement sen-
sibles pour la capacité d’auto-détermination démocratique d’'un
Etat constitutionnel et elle dresse aussi une liste des limites maté-

6 Voir S. Lauhle Shaelou, art. préc.
17 Déc. de la Cour Const. hongroise, précit.
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rielles de I'intégration’®. D’'une maniere comparable, le Tribunal
Constitutionnel espagnol se réféere a la fois aux principes de I'Etat
social et démocratique de droit, établi par la Constitution Espa-
gnole, tout en énumérant les limites a I'intégration européenne
sous forme de catalogue. A 'opposé la jurisprudence du Conseil
constitutionnel francais, a ce jour, ne donne pas d’indication sur
ce qui releverait concrétement de l'identité constitutionnelle na-
tionale. La doctrine évoque un certain nombre de principes : le
principe de laicité, le principe d’indivisibilité de la République,
le principe d’égalité devant la loi, le principe d’unicité du peuple,
le principe de séparation des pouvoirs, le principe d’un Etat so-
cial?; ce qu'un ancien président du Conseil constitutionnel a ré-
sumé sous la formule de « la substance de la République »2!.

Le gouvernement francais a cependant, devant la Cour de
Justice de Luxembourg, eu 'occasion de préciser que le principe
de laicité, consacré par l'article 1 paragraphe 1° de la Constitu-
tion francaise, relevait de la protection de 'identité nationale des
Etats membres de 'Union, selon l'article 4 paragraphe 2 TUEZ

Il est apres tout normal que le contenu donné a l'identi-
té constitutionnelle nationale se révele au détour d'une affaire
portée devant la Cour de justice de Luxembourg, puisque cette
notion apparait principalement étre une norme de résistance au
droit de I'Union. Au-dela de cette attraction entre sa dimension
purement nationale et sa dimension européenne, ce caractére de
norme de résistance permet aussi de comprendre que, méme si
elle s’enracine dans l'idée d’'une certaine continuité de I'Etat et
de la nation, l'identité constitutionnelle, en tant qu’élément de

18 Ainsi en est-il des compétences du droit pénal et de la procédure
pénale, de la décision sur 'usage de I'armée, de la responsabilité commune
en matiére budgétaire, de la définition des priorités de la politique sociale,
des décisions fondamentales en matiere culturelle, en matiére de politique
familiale, des questions linguistiques, du statut des communautés religieuses.

19 Voir A. Saiz-Arnaiz, art. précit.

20 Sur ces questions, voir Regards croisés sur la substance de l'identité
constitutionnelle frangaise, RGDIP, 2014, t.118.

2 P, Mazeaud, Cahiers du Conseil constitutionnel (18), 2005, p. 1-15.

22Voir Conclusions de I'avocat général, Mme J. Kokott, CJUE, 14. 03.2017,
Achbita, C-157/15.
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I'identité nationale, ne peut recevoir une signification figée une
fois pour toute : elle trouve son sens dans un processus, par défi-
nition évolutif, celui de la construction européenne.

I.2. Une notion englobée dans la notion d’identité
nationale

Le lien entre la dimension interne de la défense de 'identité
constitutionnelle nationale et la dimension européenne du res-
pect de I'identité nationale des Etats a d’ailleurs été explicite-
ment reconnu a la fois par la Cour constitutionnelle allemande
et le Conseil constitutionnel frangais. La Cour de Karlsruhe, dans
sa décision Lisbonne, concernant la question de qui a le pouvoir
du dernier mot, en insistant sur le fait qu’il reléve de sa compé-
tence, en méme temps pourtant précise que « I'exercice de cette
compétence de controle tirée de la Loi fondamentale respecte le
principe de 'ouverture de la Loi fondamentale a I'égard du droit
européen ». Pour ce faire la Cour de Karlsruhe fait référence au
fait que « dans le cadre de 'avancement d’'une intégration de plus
en plus approfondie il serait impossible d’assurer autrement le
respect des structures fondamentales politiques et constitution-
nelles des Etats membres souverains, respect garanti par l'article
4 paragraphe 2 TUE »23, ce qui révele une utilisation du droit pri-
maire de I'Union Européenne comme étant aussi un argument
constitutionnel.

D’une maniere différente, le Conseil constitutionnel francais,
dans sa décision relative au traité établissant une Constitution
pour I'Europe, s’agissant de savoir si I'affirmation par celui-ci du
principe de primauté de I'Union était conforme a la Constitution
francaise, n'y voit pas de probleme. Se référant notamment a I'ar-
ticle I-5 qui énonce que « I'Union respecte l'identité nationale de
ses Etats membres inhérente a leurs structures fondamentales
politiques et constitutionnelles », le Conseil considére qu’ainsi le
traité établissant une Constitution pour I'Europe ne confére pas
au principe de primauté une portée différente de celle qu’il avait
antérieurement, la Constitution francaise gardant sa place au

2 Déc. du 30 Juin 2009, précit.
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sommet de I'ordre juridique interne?!. Autrement dit, les cours
constitutionnelles considerent que la notion d’identité nationale
recouvre celle d’identité constitutionnelle.

Du c6té de la Cour de justice de I'Union Européenne, la for-
mation du lien entre la défense de 'identité constitutionnelle et
le respect de l'identité nationale allait progressivement passer
d’'une reconnaissance implicite a une reconnaissance explicite.
Alors que la protection des droits fondamentaux en droit commu-
nautaire avait été renforcée par la Cour de Luxembourg consécu-
tivement aux menaces exercées par les cours constitutionnelles
allemande et italienne (voir supra), mais ceci par une référence
aux traditions communes aux Etats membres?®, paradoxalement
la prise en compte de I'identité constitutionnelle allait permettre
d’accepter une spécificité nationale d’abord dans ce domaine des
droits fondamentausx.

Ainsi est-ce le cas dans I'arrét Omega?®; dans cette affaire, la
question soulevée concernait la compatibilité d’'une mesure d’in-
terdiction, prise par I'autorité de police de Bonn, d’'une activité
considérée comme contraire au respect de la dignité humaine,
tel que consacré par la Constitution allemande, avec les libertés
fondamentales du marché intérieur (libre prestation de services,
libre circulation des marchandises). Constatant tout d’abord que
«'ordre juridique communautaire tend indéniablement a assu-
rer le respect de la dignité humaine en tant que principe général
du droit», et ceci en référence aux traditions constitutionnelles
communes aux Etats membres, la Cour en conclut que le respect
de la dignité humaine constitue « un intérét légitime de nature a
justifier, en principe, une restriction aux obligations imposées par
le droit communautaire ». Mais étant ici devant une conception
originale de la protection de la dignité humaine, elle va ensuite
admettre « qu’il n’est pas indispensable que la mesure édictée
par les autorités d’un Etat membre corresponde a une conception
partagée par I'ensemble des Etats membres en ce qui concerne

24 Conseil Const. frangais, 19 novembre 2004, traité établissant une
Constitution pour I'Europe.

%5 Voir CJCE, 14. 03. 1974, Nold, 4/73.

26 CJUE, 14. 10. 2004, Omega, C-36/02.
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les modalités de protection d’un droit fondamental ou de I'intérét
légitime en cause » ; et elle reléve que la mesure « correspond au
niveau de protection de la dignité humaine que la Constitution na-
tionale a entendu assurer sur le territoire de la RFA ».

Ainsi, méme si la clause du respect de I'identité nationale
n’apparait pas expressément dans son raisonnement, la Cour
de justice de I'Union Européenne admet que les particularités
constitutionnelles nationales soient prises en compte pour limi-
ter les libertés fondamentales.

Il faut dire que cette reconnaissance implicite de I'identité
constitutionnelle, comme élément de la protection di a I'identité
nationale des Etats membres, pouvait se fonder sur la formula-
tion renforcée de cette clause au fur et a mesure de la révision des
traités fondateurs de I'Union Européenne. En effet d’emblée I'ar-
ticle F du Traité de Maastricht, qui a introduit pour la premiére
fois le respect de 'identité nationale dans le droit primaire de
I'Union, semblait consacrer cette dimension constitutionnelle :
« L'Union respecte I'identité nationale de ses Etats membres
dontles systémes de gouvernement sont fondés sur les principes
démocratiques ». Aprés que le traité d’Amsterdam ait renforcé
cette clause, qui devient l'objet de I'article 6, alinéa 3, I'article
[-5 du traité établissant une Constitution pour I'Europe, consa-
cré aux relations entre I'Union et les Etats membres, contient
un paragraphe premier qui énonce: « I'Union respecte I'égalité
des Etats membres devant la Constitution ainsi que leur identité
nationale, inhérente a leurs structures fondamentales politiques
et constitutionnelles, y compris en ce qui concerne 'autonomie
locale et régionale ».

Apres|’échec de ce traité, 'article 4 paragraphe 2 TUE reprend
donc la méme formulation, confirmant clairement cette dimen-
sion constitutionnelle de I'identité nationale. On ne peut alors
s’étonner que plusieurs avocats généraux, incitant dans leurs
conclusions, la Cour de Luxembourg a donner toute sa portée a
cette clause du respect de l'identité nationale, lient cette notion
a celle de l'identité constitutionnelle. Ainsi I'avocat général M. P.
Maduro déclare que les juridictions constitutionnelles « étaient
les mieux placées pour définir I'identité constitutionnelle des
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Etats membres que I'Union Européenne s’est donnée pour mis-
sion de respecter » en référence a l'article 6 paragraphe 3 TUE?.

Il n’est pas non plus étonnant de constater que la premiere ré-
férence explicite au devoir pour I'Union Européenne de respecter
d’identité nationale de ses Etats membres, en vertu de l'article 4
paragraphe 2 TUE, concerne la défense de I'identité constitution-
nelle: «il y a lieu d’'admettre que dans I'histoire constitutionnelle
autrichienne, la loi d’abolition de la noblesse, en tant qu’élément
de I'identité nationale, peut étre prise en compte lors de la mise en
balance d’'intéréts légitimes avec le droit de libre circulation des
personnes ». Dans cet arrét la Cour affirme aussi « qu'il convient
également de rappeler que, conformément a l'article 4 paragraphe
2 TUE, I'Union respecte l'identité nationale de ses Etats membres
dont fait aussi partie la forme républicaine de I'Etat »2.

Le fait que I'identité nationale englobe l'identité constitution-
nelle est régulierement réitéré par les avocats généraux ; ainsi
dans l'affaire Melloni : « nous précisons que la position que nous
proposons a la Cour de retenir... n’aboutit pas a nier la nécessité
de prendre en compte I'identité nationale de ses Etats membres
dont I'identité constitutionnelle fait assurément partie »°.

A contrario, le rejet de la tentative de la Cour constitutionnelle
allemande, dans I'affaire Gauweiler, de dissocier, dans le cadre de
son premier renvoi préjudiciel a la Haute juridiction de 'Union,
I'identité constitutionnelle de l'identité nationale protégée par
l'article 4 paragraphe 2 TUE, confirme ce lien: « A l'inverse, un
esprit bien compris d’ouverture au droit de 'Union devrait faire
naitre, a moyen et a long terme, un principe de congruence essen-
tielle entre I'identité constitutionnelle de I'Union et celle de ses
Etats membres »*°.

Enfin, on voit poindre, derriere cette admonestation la com-
plexité de l'articulation entre droit de 'Union et droit constitu-
tionnel, aspect important de I'originalité de 'Union Européenne
elle-méme.

27 Conclusions M. Poiares Maduro CJCE, 7. 09. 2006, Marrosu, C-53/04.

28 CJUE, 22. 12. 2010, Sayn-Wittgenstein, C-208/09.

29 Conclusions Y. Bot, CJUE, 26. 02. 2013, Melloni, C-399/10. Voir aussi du
méme avocat général, CJUE, 5. 12. 2017, MAS, C-42/17.

30 Conclusions P. Cruz, CJUE, 16. 06. 2015, Gauweiler, C-62/14.
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II. Une notion révélatrice de I'originalité
de I'Union Européenne

I.1. Une primauté du droit de I'Union sur le droit
constitutionnel a nuancer

La question d'une éventuelle nuance a apporter a la primau-
té du droit de I'Union sur le droit constitutionnel peut a I'évi-
dence étre posée du fait de la prise en considération de I'iden-
tité constitutionnelle sous couvert de I'identité nationale. Mais
la mesure de cette nuance nécessite de revenir d’abord a la
conception de la Cour de justice de Luxembourg quant a la pri-
mauté du droit de I'Union.

1) On connait la conception d’'une primauté absolue du droit
de I'Union sur le droit des Etats membres développée par la Cour
de Luxembourg dans cet arrét fondateur Costa/ENEL3!. On peut
évoquer une primauté absolue, a la fois du fait des fondements
donnés par la Cour a cette primauté mais aussi du fait de la por-
tée qu’elle lui attribue.

S’agissant des fondements, on sait que la Cour de justice se
réfere a la nature de la Communauté Européenne?? ainsi qu’a la
nature de l'ordre juridique communautaire*?. Quant a la portée,
une primauté de tout le droit de 'Union sur un « texte interne
quel qu'il soit «apparait comme» une exigence existentielle » de
la Communauté. D’emblée le droit constitutionnel est visé par
cette conception d’'une primauté absolue, d’autant, comme on le
sait, que le recours exercé par la voie préjudicielle suivait une
décision de la Cour constitutionnelle italienne, qui avait déclaré
conforme a la Constitution les actes internes concernés.

31 CJCE, 15. 07. 1964, Costa/ENEL, 6 /64.

32 «En instituant une Communauté de durée illimitée, dotée d’institutions
propres, de la personnalité, de la capacité juridique, d’'une capacité de
représentation internationale et plus particuliérement de pouvoirs réels
issus d’'une limitation de compétences ou d’un transfert d’attributions des
Etats a la Communauté, ceux-ci ont limité leurs droits souverains...»

3 «A la différence des traités ordinaires, le traité de la CEE a institué un
ordre juridique propre intégré au systéme juridique des Etats membres... et
créé ainsi un corps de droit applicable a leurs ressortissants et a eux-mémes»
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Cette primauté absolue du droit de I'Union, y compris sur le
droit constitutionnel, sera consolidée par la jurisprudence ulté-
rieure®*. Or, du point de vue de la Cour de Luxembourg, la prise
en considération du respect de I'identité constitutionnelle a tra-
vers l'identité nationale ne semble a priori pas devoir remettre
en cause cette conception d’'une primauté absolue. Si nombreux
sont les arréts par lesquels la Haute juridiction de I'Union ré-
affirme la primauté du droit de 'Union sur le droit national, en
dépit d’arréts de juridictions constitutionnelles ou de cours su-
prémes nationales®®, particuliéerement intéressant du point de
vue de la problématique identité nationale/ principe de primau-
té, apparait I'arrét Melloni. Alors que le gouvernement espagnol
avait invoqué le respect de son identité constitutionnelle, la Cour
rappelle fermement : « il est en effet de jurisprudence bien éta-
blie qu’en vertu du principe de primauté du droit de I'Union, qui
est une caractéristique essentielle de 'ordre juridique de I'Union,
le fait pour un Etat membre d’invoquer des dispositions de droit
national, fussent-elles d’ordre constitutionnel, ne saurait affecter
I'effet du droit de I'Union sur le territoire de cet Etat »*°.

En méme temps ce rappel illustre bien que la prétendue pri-
mauté absolue est plut6t ce que I'on pourrait appeler une «pré-
valence utilitaire». En effet, sous cette énonciation d’'une primau-
té absolue, la Cour de Luxembourg a surtout voulu affirmer la
nécessité pour le droit de I'Union d’étre effectif dans les ordres
juridiques nationaux. Cette obligation d’une effectivité du droit
de I'Union se traduit notamment par I'obligation de réparer, en
cas de manquement par un Etat, qui fait partie des conséquences
de l'arrét Costa®’, tout autant que l'effet d’éviction de la norme

34 Voir notamment CJCE, 17. 12. 1970, Internationale Handelsgesellschaft,
11/70; CJCE, 17. 10. 1989, Dow Chemical Iberia, C-97 /87; CJCE, 11. 01. 2000,
Tanya Kreil, C-285/98.

% Voir notamment CJUE, 19. 11. 2009, Filipiak, C-314/08; CJUE, 8. 09.
2010, Winner Wetten, C-409/06; CJUE, 15. 01. 2013, Krizan, C-416/10; CJUE,
20.12.2017, Global Starnet Ltd, C-322/16.

36 CJUE, 26. 02. 2013, Melloni, aff. précit.

37 Voir notamment CJCE, 19. 11. 1991, Francovich et Bonifaci, C-46/93;
CJCE, 5.03.1996, Brasserie du Pécheur, C-46/93; CJCE, 5.03. 1996, Factortame,
C-48/93; CJCE, 30.09. 2003, Kébler, C-224/01.
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nationale contraire, ainsi que l'exigence d'une interprétation
conforme au droit de I'Union.

2) Du coté des Cours constitutionnelles nationales, la pri-
mauté du droit de 'Union sur le droit des Etats membres pro-
céde aussi finalement de cette prévalence utilitaire. C'est que
«la prévalence de la norme européenne sur la norme nationale
n’est pas fondée sur ses qualités intrinseques, elle procede des
acceptations constitutionnelles nationales. La primauté du droit
de I'Union est une primauté concédée »%. On a vu que les cours
constitutionnelles nationales, allemande et francaise, avaient
profité de I'examen des derniers traités fondateurs pour rappeler
que la Constitution restait au fondement de la primauté du droit
de I'Union (voir supra). De ce point de vue, quel est 'apport spé-
cifique de la prise en considération de I'identité constitutionnelle
quant au rapport entre droit de I'Union et droit constitutionnel?

Cet apport doit étre analysé a partir du caractére normatif
hybride de la notion d’identité constitutionnelle. On a vu que
I'identité constitutionnelle était d’abord I'expression directe ou
indirecte d’'une exigence issue du droit constitutionnel interne.
En France, le contrdle que le Conseil constitutionnel peut exercer
sur la transposition en droit interne des directives, est d’abord
fondé sur l'article 88 paragraphe ler de la Constitution, lequel
implique que la transposition en droit interne d’une directive
communautaire « résulte d’'une exigence constitutionnelle »*. De
maniére plus directe, la Cour constitutionnelle allemande consi-
dére que l'identité constitutionnelle est d’abord «l'’expression
contractuelle » du fondement que le pouvoir de I'Union puise
dans les Constitutions des Etats membres»*°.

Pourtant, en méme temps, ces cours reconnaissent que
I'identité constitutionnelle (voir supra) est aussi un principe de
droit européen, ce que confirme la jurisprudence de la Cour de
justice de I'Union. On peut donc considérer que 'identité consti-
tutionnelle releve de deux ordres juridiques ; c’est dans ce sens

38 Voir a ce sujet D. Ritleng, Le principe de primauté du droit de I"Union:
quelle réalité?, Revue de 'Union Européenne, déc. 1995, n® 593, p. 630-637.

39 Déc. du 27 juillet 2006, préc.

*Déc. du 30 juin 2009, préc.
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une norme hybride. Ce caractére I'expose a un risque ; celui, déja
évoqué, de qui possede le pouvoir du dernier mot.

Dans sa décision Lishonne, la Cour de Karlsruhe déclare que
« dans le cadre de sa compétence, il revient a la Cour constitu-
tionnelle fédérale de vérifier, le cas échéant... que le noyau dur
intangible de l'identité constitutionnelle de la Loi fondamen-
tale... n’est pas atteint...Tant le contro6le ultra vires que le controle
du respect de l'identité constitutionnelle peuvent conclure a ce
gqu’'une disposition du droit de I'Union soit déclarée inapplicable
en Allemagne »*!. Cette menace (voir supra) sera mise en ceuvre
dans l'affaire Gauweiler, dans laquelle la Cour allemande, dans
le cadre de son premier renvoi préjudiciel, avertit que, si la Cour
de justice ne posait pas des limites au programme d’opérations
monétaires sur titres lancé par la Banque centrale européenne,
elle devrait le juger ultra vires comme mettant en cause l'iden-
tité constitutionnelle. La Cour constitutionnelle allemande avait
déjaréagia un arrét de la Cour de Luxembourg qui reconnaissait,
selon elle, une large portée a la Charte des droits fondamentaux
a I'égard des actes des Etats membres, en affirmant qu'’il fallait
donner a cette solution une interprétation stricte sous peine de
devoir la considérer comme étant ultra vires*2.

La méme Cour constitutionnelle a, d'une maniére indirecte,
contesté aussi la solution rendue par la Cour de Luxembourg
dans l'arrét Melloni et ceci par un controle de l'identité consti-
tutionnelle. En considérant que, si la décision-cadre relative au
mandat d’arrét européen prévoyait des garanties suffisantes
pour les personnes jugées en leur absence, il existait un doute
sur l'effectivité de sa mise en ceuvre en Italie, ce pays admettant
une condamnation par défaut ne donnant aucune possibilité
réelle a 'accusé d’exercer son droit de défense3.

Méme si les arréts ultra vires sont rares, il en existe cepen-
dant. Ainsi en est-il de la Cour constitutionnelle tcheque** et aus-

*1 Déc. du 27 juin 2009, préc.

*2Cour Const.allemande, 24 avril 2013, Bases de données anti-terrorisme,
consécutive a CJUE, 26. 02. 2013, Akerberg Franson, C-617/10.

*3 Cour Const. allemande, 26 janvier 2016.

* Cour Const. tcheque, Arrét du 31 janvier 2012, Affaire des pensions
slovaques, consécutif a CJUE, 22. 06. 2011, Landtova, C-399/09.



CONSTITUTIONAL STUDIES, Volume [

si de la Cour supréme du Danemark*®. Mais la rareté, en tout cas a
ce jour, des cas de remise en cause directe d’arréts de la Cour de
justice peut s’expliquer précisément grace au caractere hybride
de la norme de I'identité constitutionnelle. La possibilité que le
dernier mot soit revendiqué par les juridictions suprémes des
deux ordres juridiques peut inciter celles-ci a la prudence. Il faut
d’ailleurs remarquer que la Cour constitutionnelle allemande
avait eu l'occasion de corriger, en la nuangant, sa décision Lis-
bonne*. Si, dans cette décision, elle répete qu’elle peut contrd-
ler les actes des institutions européennes dépassant l'exercice
des compétences faisant partie du noyau intangible de I'identité
constitutionnelle, elle précise que les conditions d’un contréle ul-
tra vires doivent-étre remplies: « Il faut pour cela que la violation
des compétences par les autorités de I'Union soit manifeste et
que l'acte attaqué provoque, au détriment des Etats membres,
une modification structurelle significative dans I'ordonnance-
ment des compétences ».

C’est ainsi que 'arrét Gauweiler rendu par la Cour de justice
de I'Union Européenne, interprétant le Traité sur le fonctionne-
ment de 'Union Européenne comme autorisant le Systeme Euro-
péen des banques centrales a réaliser des opérations monétaires
sur titres, entouré de précisions utiles, n’a pas suscité de réac-
tions de la part de la Cour de Karlsruhe.

Une affaire récente illustre parfaitement cette prudence, de la
part de la Cour de Luxembourg, base d'une acceptation des cours
constitutionnelles nationales. Dans un premier arrét, la Cour de
Luxembourg avait jugé que la protection des intéréts financiers
de I'Union devait obliger un Etat, I'ltalie, a laisser inappliquée
toute disposition de droit interne, y compris une réglementa-
tion en matiére de prescription des infractions pénales établie
par le code pénal italien*’. La Cour constitutionnelle, devant la
contestation de la Cour Supréme de Cassation italienne, décide

* Cour supréme du Danemark, Arrét du 6 décembre 2016, Ajos, qui
fait suite a CJUE, 19. 04. 2016, DI, C-441/14, relatif au principe de non-
discrimination en raison de I'age.

*¢ Cour Const. allemande, 6 juillet 2010, Honeywell.

*7 CJUE, 8. 09. 2015, Taricco, C-105/14.
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de saisir la Cour de Luxembourg, affirmant qu’'une telle obliga-
tion était susceptible de violer le principe de légalité des délits
et des peines, affectant ainsi I'identité constitutionnelle de la Ré-
publique italienne. La Cour de justice de I'Union Européenne, no-
tant que le principe de légalité des délits et des peines fait partie
des traditions constitutionnelles communes aux Etats membres,
renvoie au juge national le soin de constater que « si 'obligation
de laisser inappliquées les dispositions du Code pénal en cause
se heurtait au principe de 1égalité des délits et des peines, il ne
serait pas tenu de se conformer a cette obligation et ce méme si
le respect de celle-ci permettait remédier a une situation incom-
patible avec le droit de I'Union »*.

On voit, a travers cet exemple, que la défense de l'identi-
té constitutionnelle, norme hybride, provoque un dialogue des
juges qui permet de désamorcer le risque de clash. Cette « fonc-
tion identitaire »*° du dialogue des juges, transforme ainsi cette
norme de résistance en cette « norme de convergence »*° souhai-
tée, entre les ordres juridiques nationaux et I'ordre juridique de
I'Union. Cette primauté originale du second sur le premier ren-
voie a la nature originale de 'Union Européenne elle-méme.

II.2. Une notion révélatrice de la nature
de I'Union européenne

La défense de I'identité constitutionnelle, a travers le respect
de I'identité nationale, s'impose comme un principe d’interpré-
tation au service d’'une Union d’Etats et de citoyens et comme un
droit fondamental révélateur d’'une possible fédération d’Etats
nations en émergence.

1) « On assiste ainsi a I'essor d'un véritable principe d’inter-
prétation consistant pour la Cour a donner a la régle commu-
nautaire une signification qui, tout en étant autonome, soit, dans

“ CJUE, 5.12. 2017, MAS, C-42/17.

* Selon 'expression de G. Marti, L'avenir de la primauté: le dialogue des
juges?, RUE, n°593, déc. 2015, pp 638-648.

50 Selon l'expression de F. X. Millet, L'Union Européenne et l'identité
constitutionnelle des Etats membres, LGD], Bibliothéque constitutionnelle et
de science politique, 2013.
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toute la mesure du possible, respectueuse de I'identité constitu-
tionnelle de I'Etat membre »°%. La prise en considération crois-
sante du respect de I'identité nationale, dans la jurisprudence de
la Cour de Luxembourg, vient en effet a 'appui de I'émergence
d’un véritable principe d’interprétation du droit de 'Union, mais
rien qu’un principe d’interprétation.

Face a lI'invocation, par la République francaise, de la laicité
comme élément de l'identité nationale francgaise, protégée par
'article 4 paragraphe 2 TUE, pour restreindre le champ d’appli-
cation de la directive 2000/78/CE, I'avocat général réplique que
« I'obligation pour I'Union de respecter I'identité nationale de ses
Etats membres, prévue a l'article 4 paragraphe 2 TUE, ne permet
pasaelle seule de conclure que certaines matieres ou certains do-
maines échapperaient completement au champ d’application de
la directive... En réalité c’est I'application de cette directive qui ne
peut pas porter atteinte a I'identité nationale des Etats membres.
Il s’ensuit que I'identité nationale, en tant que telle, ne limite pas
le champ d’application de la directive mais doit étre diment prise
en compte lors de I'interprétation du principe d’égalité de traite-
ment qu’elle prévoit »°2. Cette fonction purement interprétative
de I'invocation du respect de 'identité nationale sera répétée>3. A
contrario le refus d’assigner, a ce jour, a I'article 4 paragraphe 2
une portée permettant d’affecter la validité d’'un acte de 'Union
confirme cette fonction purement interprétative du principe du
respect de 'identité nationale>*.

Ce principe d’interprétation, en tant qu’il permet de défendre
I'identité constitutionnelle d’un Etat, vient, en tout état de cause,
d’abord au service de la défense des intéréts de I'Etat. Méme si
par ce biais ce principe, en méme temps, peut étre au service des
droits individuels ; la référence a I'identité constitutionnelle (on
I'a vu) pouvant étre au service d'une conception particuliere des
droits fondamentaux des personnes. Mais le plus souvent il sera

S1D. Ritleng, De l'utilité du principe de primauté du droit de I'Union, RTDE,
oct.-déc. 2009, p 692.

52 Conclusions ]. Kokott, CJUE, 14. 08. 2017, Achbita, aff. précit.

53 Voir Conclusions E. Tanchev, CJUE, 17. 04. 2018, Egenberger, C-414/16.

5% Conclusions Y. Bot, CJUE, 5. 12. 2017, M.A.S., aff. préc.; voir aussi CJUE,
17.07.2014, Torresi, aff. C-58 et 59/13.
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mis en balance avec des droits individuels : « il peut arriver que
les droits individuels, garantis par le droit de I'Union, entrent en
conflit potentiel avec I'identité nationale des Etats membres que
cette méme Union s’est également engagée a respecter, comme
cela ressort de l'article 4 paragraphe 2 TUE. Dans un tel cas la
Cour doit procéder a une mise en balance, nécessaire mais dé-
licate, de ces deux intéréts a priori divergents par la mise en
ceuvre du principe de proportionnalité »°. Cette mise en balance
entre, d'un coté, le droit pour 'Etat de voir respecter son iden-
tité constitutionnelle et, d’'un autre c6té, la protection de droits
individuels est notamment mise en ceuvre dans le domaine des
libertés fondamentales du marché intérieur. La Cour de justice
consideére que l'invocation de l'article 4 paragraphe 2 peut justi-
fier une atteinte légitime aux différentes libertés de circulation,
pourvu que la mesure soit proportionnelle. Cette situation est ré-
vélatrice de ce conflit potentiel qui peut advenir dans cette Union
d’Etats et de citoyens qu’est 'Union Européenne®®.

Mais l'invocation d’un droit au respect de son identité natio-
nale par un Etat révele aussi la nature profonde de cette forme
d’organisation politique qu’est cette Union. Le droit au respect
de I'identité nationale est un élément fondamental de ce que 'on
peut appeler le statut « d’Etat intégré ». LEtat membre de I'Union
reste un Etat souverain, ce que réaffirme trés clairement le traité
de Lisbonne.

En indiquant que les Etats gardent la compétence de la com-
pétence (article 4 paragraphe 1, article 5 paragraphe 1 TUE),
en introduisant explicitement le droit de retrait de I'Union Eu-
ropéenne (article 50)*’, en indiquant que I'Union respecte « les

55 Conclusions G. Pitruzzella, CJUE, 10. 07. 2019, 4, C-89/18.

%6 Voir notamment CJCE, 2.07. 1996, Commission/Luxembourg, C-473/93;
CJCE, 5. 03. 2009, UTE.CA, C-222/08; CJUE, 22. 12. 2010, Sayn-Wittgenstein,
C-208/09; CJUE, 12. 05. 2011, Runevic-Vardyn, C-391/09; CJUE, 24. 05. 2011,
Commission/Luxembourg, C-51/08; CJUE, 16. 04. 2013, Las, C-202/12; CJUE,
2. 06. 2016, Bogendorff, C-438/14; CJUE, 18. 07. 2017, Erzberger, C-566/15;
CJUE, 5. 06. 2018, Coman, C 673/16.

57 Voir a ce sujet, CJUE, 10. 12. 2018, Wightman, C-621/18: « La décision
de retrait reléve de la seule volonté de cet Etat membre dans le respect de ses
regles constitutionnelles et dépend donc de son seul choix souverain ».
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fonctions essentielles de I'Etat » (article 4 paragraphe 2 TUE), le
traité de Lisbonne rappelle trés fortement que I'’Etat membre de
I'Union garde la souveraineté a la fois formelle et substantielle.
Mais en entrant, au titre de cette souveraineté, dans I’'Union, dont
il peut aussi librement en sortir, 'Etat membre de 1'Union incor-
pore un statut d’Etat intégré, qui, comme tout statut, comporte
des droits et les obligations. Ceux-ci sont fixés par I'article 4 pa-
ragraphe 2 et paragraphe 3 TUE, qui reprend I'article I-5 du Trai-
té établissant une Constitution pour I'Europe, dont I'objet était
d’énoncer les relations entre 'Union Européenne et les Etats
membres.

Du c6té des obligations, elles se ramenent a cette obligation
fondamentale qu’est le principe de coopération loyale, auquel
on le sait, la jurisprudence a donné une portée remarquable. Du
cOté des droits, le droit au respect de l'identité nationale peut
étre qualifié de « droit fondamental ». Cette doctrine des droits
fondamentaux des Etats est, dans son origine, liée a la formation
du droit international. Elle postule qu'’il existe des droits, aux-
quels un Etat ne peut renoncer sans altérer ou anéantir son sta-
tut d’Etat. Cette doctrine fut abandonnée, en droit international,
notamment parce que les dits droits relevent de la souveraineté,
laquelle est une qualité de I'Etat et non pas un véritable droit ;
d’autant que dans un ordre juridique interétatique, horizontal, un
tel droit ne pouvait pas recevoir une véritable protection. Si cette
théorie a donc été abandonnée en droit international, elle est ré-
apparue en droit interne ; a travers 'identité constitutionnelle,
il y a une référence a une sorte d'indisponibilité de la puissance
de I'Etat, faute de quoi il ne serait plus un véritable Etat. On peut
alors soutenir que I'invocation de cette identité, dans le cadre de
'Union Européenne, devient un droit fondamental que les Etats
membres revendiquent en vue qu'il soit effectivement protégé.
Ainsi le droit au respect de I'identité nationale est un élément du
statut d’Etat intégré, auquel répond le principe de coopération
loyale®®, A travers cet élément du statut d’Etat intégré, on touche
aussi a la nature fédérative de 'Union Européenne.

58 Ce que rappelle I'avocat général M. Wathelet, CJUE, 11.01.2018, Coman,
aff précit.: « S’il devait étre considéré que la conception du mariage touche
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2) En effet I'émergence d’un droit pour les Etats membres
au respect de leur identité nationale, fait croiser cette jurispru-
dence avec le renouvellement des réflexions sur la notion de
« Fédération », laquelle se distingue a la fois de I'Etat fédéral et
de la Confédération. A la différence de celle-ci, la Fédération lie
les Etats membres, qui en font partie, par un pacte constitution-
nel qui concrétise une interdépendance forte et qui les fait entrer
dans un statut particulier. A la différence de I'Etat fédéral, en tant
qu'Union d’Etats, la Fédération n’'implique par I'absorption des
Etats qui en font partie, lesquels ne perdent pas ainsi leur qualité
d’Etat®. « Le devoir pour I'Union Européenne de respecter I'iden-
tité nationale des Etats membres, s'impose a elle depuis l'origine.
Il participe en effet de I'essence méme du projet européen ini-
tié en au début des années 1950, qui consiste a avancer sur la
voie de I'intégration tout en préservant I'existence politique des
Etats »®; cette opinion correspond bien a cette notion de Fédéra-
tion. Par ailleurs la prévalence utilitaire, caractérisant la réalité
des rapports entre droit de 'Union et droit des Etats membres,
plutot que de renvoyer a une primauté absolue comme dans un
Etat fédéral, correspond bien au pluralisme qui existe dans une
Fédération. Enfin la notion de pacte constitutionnel, sur laquelle
repose la Fédération, semble pouvoir étre transposée aux traités
fondateurs de I'Union Européenne, internationaux dans la forme,
largement constitutionnels dans le contenu, méme si de ce point
de vue, le Traité établissant une Constitution pour I'Europe au-
rait été plus significatif que le traité de Lisbonne.

Si 'on peut soutenir ainsi que le droit au respect de I'identité
nationale est un élément permettant de faire apparaitre I'Union
Européenne comme une Fédération en émergence, il semble-
rait aussi que la jurisprudence relative pourrait méme autoriser
de qualifier 'Union Européenne comme étant une Fédération
d’Etats-nations en émergence.

a l'identité nationale... I'obligation de respecter cette identité, qui figure a
I'article 4 paragraphe 2 TUE, ne peut se lire indépendamment de 'obligation
de coopération loyale inscrite au paragraphe 3 de la méme disposition ».

5 Sur cette théorie de la Fédération, voir O. Beaud, Théorie de la
Fédération, PUF, Léviathan, Paris, 2007.

60 Conclusions P. Maduro, CJCE, 16. 12. 2008, Michaniki, C-213/07.
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En effet finalement cette jurisprudence renvoie a deux
grandes déclinaisons. La premiere de ces déclinaisons se réfere
au respect de I'organisation politico-institutionnelle des Etats
membres de I'Union, qui elle-méme recouvre plusieurs aspects.
D’abord le respect de la forme de I'Etat et du régime politique®’;
ensuite le respect de son organisation infra-étatique®?; enfin le
respect de la spécificité du secteur public, des marchés publics,
des fonctions d’autorité publique®. La deuxiéme de ces déclinai-
sons renvoie au respect de I'identité culturelle de la nation, la-
quelle recouvre également plusieurs aspects. D’abord le respect
de l'identité linguistique®*; ensuite le respect des particularités
socioculturelles®; enfin le respect de la conception nationale
des valeurs®®. Or la jonction de ces deux grandes déclinaisons,
la dimension politico-institutionnelle et la dimension culturelle,
est particulierement intéressante car on ne peut s’'empécher de
penser aux caractéristiques de I'Etat-nation dont l'apparition
renvoie, a la fin du Moyen-Age, a la congruence d’une identité po-
litico-constitutionnelle et d’'une identité culturelle®.

Cela pourrait signifier que I'Union Européenne, telle que I'en-
trevoit, en tout cas, la Cour de Luxembourg, d'un c6té, tend a re-
connaitre la réalité des Etats-nations qui la composent, méme si,
d’un autre c6té, I'intégration européenne contribue a désolidari-
ser le lien entre I'Etat et la nation. La Cour de Luxembourg est

61 CJUE, 22. 12. 2010, Sayn-Wittgenstein, aff. précit ; CJUE, 2. 06. 2016,
Bogendorff, aff. précit.

2 CJUE, 12. 06. 2014, Digibet, C-156/13; CJUE, 17. 11. 2015, Regio-Post,
C-115/15.

¢ CJUE, 16. 12. 2008, Michaniki, C-213/07; CJUE, 24. 05. 2011,
Commission/Luxembourg, C-51/08; CJUE, 17. 07. 2014, Torresi, C-58 et
59/13; CJUE, 30. 12. 2016, Remondis, C-51/15.

¢ CJUE, 5. 03. 2009, U.TE.CA, C-222/08; CJUE, 12. 05. 2011, Runevic-
Vardyn, C-391/09; CJUE, 16. 04. 2013, Las, C-202/11.

 CJUE, 2. 07. 1996, Commission/Luxembourg, C-473/93; CJUE, 18. 07.
2017, Erzberger, C-566/15; CJUE, 17. 04. 2018, Egenberger, C-414/16; CJUE,
5.07.2018, Coman, C-673/16.

¢ CJUE, 22. 12. 2010, Sayn-Wittgenstein, C-202/09; CJUE, 26. 02. 2013,
Melloni, C-399/11; CJUE, 2. 06. 2016, Bogendorff, C-438/14; CJUE, 14. 03.
2017, Achbita, C-157/15.

7 E. Gellner, Nations et nationalisme, Payot, 1989.

213




214

LA DEFENSE DE LIDENTITE CONSTITUTIONNELLE, REVELATRICE DE LA NATURE DE L'UNION ...

a I'évidence, poussée par les gouvernements, a la recherche d’'un
équilibre entre ces deux tendances, équilibre qui est au cceur de la
notion de Fédération. Lavenir dira si 'Union Européenne répond
de plus en plus a ce schéma d’une Fédération d’Etats- nations,
grace a cet équilibre trouvé, ou si, ce que I'on peut craindre dans
le contexte actuel, la montée des nationalismes la fait rentrer dans
cette espece classique des organisations internationales.



CAN CONSTITUTIONAL COURTS DELIMIT
EUROPEAN IDENTITY?!

Ineta Ziemele

In this paper I would like to discuss the separate nature of the
legal orders of the Member States of the European Union (here-
after - the EU) and what makes each one of them unique, on the
one hand. On the other hand, today within the legal space of the
European Union we go beyond what separates these legal sys-
tems and we build on what unites them. It is in this context that |
pose the question whether Constitutional Courts of the European
Union can also delimit the European identity.

[t is important at the beginning to identify the way I look at
the relationship between national, European and international
legal orders. In view of the theories of law developed since the
19" century and the practice in constitutional law today, we have
at least three possible approaches which I sum up in a simple
way for the purposes of this paper. There is an approach that ex-
plains this relationship by reference to the autonomous but in-
terrelated character of the different legal systems. For instance,
the Italian Constitutional Court has repeatedly indicated that the
[talian and the EU legal systems “are configured as distinct and
mutually autonomous, even if coordinated”? There still persists
an approach that insists, in principle, on their separate nature.
For example, the Russian Constitutional Court in the Yukos case
stated as follows: “Recognizing the fundamental significance of
the European system of the protection of human rights and free-
doms, [judgments of the European Court of Human Rights being

! The theme of this paper was initially presented during the conference
organised by the Constitutional Court of Hungary in Budapest, March 2019.
I would like to thank Mr. Kristaps Tamuzs, Advisor to the Constitutional
Court of Latvia, for the research and assistance that went into preparing the
presentation for the conference.

2Judgment of the Constitutional Court of the Republic of Italy, 5 June
1984, case no. 170/1984, p. 4.
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part of it,] the Constitutional Court of the Russian Federation is
ready to look for a lawful compromise for the sake of maintaining
this system, while reserving the right to determine its readiness
for such a compromise, because it is the Constitution of the Rus-
sian Federation which outlines the boundaries of compromise
regarding this issue”.? And there is an approach, which I share,
that points out that all legal systems are part of the global legal
fabric, especially in an evidently globalized world which demands
solidarity among the international actors, including states, going
beyond the mere cooperation model of the 20™ century.

To place these approaches specifically within the EU and
national law relationship, there is not an immediately percepti-
ble but an important difference of whether we conceive of their
interaction as one of competing authorities or whether we say
that they are all part of and contribute to the same European and
global legal space.

It is against this background and by using examples from the
case-law of the Constitutional Court of the Republic of Latvia
that I will explain my views on the role of constitutional courts in
delimiting European identity. [ will reflect in the following three
directions: (1) EU law as national law and vice versa, (2) build-
ing common European legal space within the respective compe-
tences separately but also together, and (3) better integration of
the constitutional law discourse of the Member States within the
case-law and working methods of the Court of Justice of the Eu-
ropean Union.

All EU law is national law and vice versa

Rather soon after Latvia’s joining the EU the Latvian Consti-
tutional Court stated the obvious: “after the ratification of the
treaty on the accession of Latvia to the European Union, the law

3 Judgment of the Constitutional Court of the Russian Federation, 19 Jan-
uary 2017, case no. 1-11/2017 concerning the possibility of execution of the
judgment of the European Court of Human Rights in the case “OAO Neftyanaya
Kompaniya Yukos v. Russia”, p. 2. English translation of the judgment is avail-
able here: http://wwwksrf.ru/en/Decision/Judgments/Documents/2017_
January_19_1-P.pdf. The cited excerpt has been edited for clarity.
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of the European Union has become an indispensable part of Lat-
vian law. Therefore legal acts of the European Union and their in-
terpretation by the Court of Justice have to be taken into account
when applying national legal acts”.* In fact, there are two possi-
bilities and both have arisen in practice. First, the Constitutional
Court may need to apply EU legal acts directly. Second, the Court
may be called upon to incorporate into the interpretation of the
national legal provisions the relevant principles that are deriving
from the EU legal acts or have been identified by the Court of Jus-
tice. For the Constitutional Court this has meant that there have
been inevitable consequences relating to the constitutional fab-
ric of Latvia. For instance, the Court has implied that joining the
EU has meant that Article 82 of the Constitution (which provides
for a three-level system of courts in Latvia) has been amended to
mean that the Court of Justice of the European Union also is one
of the courts that “hears court cases in Latvia”’

The other side of the coin is at the first glance more difficult to
accept. Taking into account the doctrines of primacy, supremacy
and unity of the EU law, it might appear absurd to argue that all
national law also forms part of the EU law. However, this difficul-
ty needs to be addressed and dealt with and the way to do so is
to confront the complex debate on the source of legitimacy of the
EU legal system. As noted by Jiirgen Habermas, “at the European
level, the citizens should be able to form judgments and make
political decisions simultaneously and on an equal footing both
as EU citizens and as members of a particular nation belonging
to the EU".¢

Since itis the citizens as citizens of the Union and as citizens of
Member States who are the source of law-making powers at the
EU and the national levels, does it make legal and political sense
to insist on sovereignty of each people rather than seeing that

* Judgment of the Constitutional Court of the Republic of Latvia,
17 January 2008, case no. 2007-11-03, p. 24.2.

5 Judgment of the Constitutional Court of the Republic of Latvia of
20 December 2006 in the case no. 2006-12-01, para. 9.2.

¢ J. Habermas, The Crisis of the European Union in the Light of a Consti-
tutionalization of International Law, The European Journal of International
Law, 2012, vol. 23, p. 343.
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all the European people are the source of legitimacy of the com-
mon European legal space? The argument is not that the differ-
ent people give up their sovereignty and the legal systems merge
into one legal system. I argue that diversity remains the particu-
lar strength of the EU. However, more often than not changing the
emphases could be helpful. Therefore a better acknowledgment
that all national law contributes to the EU law would result in
both a constant awareness of the domestic legal regulation by
the EU decision-makers and a better legitimacy of the EU project.

Hence the conclusion that all national law is also EU law in a
broader conceptual sense logically follows from the presumption
that the citizens of Member States (who are also citizens of the
Union) are rational persons and would not lend their sovereign
power to a system in which their left hand (the EU) could su-
persede either without proper knowledge or proper procedures
what their right hand (the respective Member State) is doing.
Therefore ways should be found to enrich European legal dis-
course and decisions with national legal discourses of all Mem-
ber States to a much greater extent.

There will be spheres in which elements of the common legal
space of the Member States and the EU will be created only by
Member States or only by the EU. If the common legal space of
the EU and the Member States were to be seen as a large pie, de-
cisions on a large majority of the surface of the pie will be made
jointly by the EU and the Member States - either by means of for-
malised joint decision-making procedures (for instance, by Mem-
ber States choosing how to implement directives) or by means of
an informal mutual influence. However, it is inevitable and nec-
essary that there will be rather narrow slices of the pie where
decisions will be made exclusively either by one or the other.

Identities of the Member States and the EU as the
demarcations of the zones of exclusive decision-making

The second premise of my paper is that in the common legal
space of the European Union and the Member States the zones of
exclusivity of decision-making are demarcated by their respec-
tive identities. The exclusivity of decision-making is justifiable
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and should be permissible if it is necessary to safeguard what are
after all narrowly defined identities.

The Constitutional Court of the Republic of Latvia has indicat-
ed that “provisions of Latvian law are to be interpreted in a way
that removes conflicts with Latvia’s obligations towards the Eu-
ropean Union, unless this touches upon the basic principles
included in the Constitution”’ These “basic principles” include
“the fundament of an independent, sovereign and democratic re-
public based on the rule of law and fundamental rights” and “the
right of the citizens to decide upon issues that are significant for
a democratic state”?

The EU’s main commitment now is towards “respect for human
dignity, freedom, democracy, equality, the rule of law and respect
for human rights, including the rights of persons belonging to mi-
norities” and the promotion of “pluralism, non-discrimination, tol-
erance, justice, solidarity and equality between women and men”.’

If one were to compare the general principles characterizing,
for example, the Latvian constitutional identity and what has
transpired in the legal scholarship and the case law of the Court
of Justice with regards to fundamental principles of the EU, one
could follow easily a very interesting view taken by Advocate
General in the Gauweiler case on common constitutional culture
as part of the EU identity:

“Specifically, the Court of Justice has given preference to
those constitutional traditions when establishing a particular
culture of rights, namely that of the Union. The Union has thus
acquired the character, not just of a community governed by
the rule of law, but also of a “community ... with a constitution-
al culture”. That common constitutional culture can be seen as
part of the common identity of the Union, with the important
consequence, to my mind, that the constitutional identity of each
Member State, which of course is specific to the extent necessary,

7 Judgment of the Constitutional Court of the Republic of Latvia, 17 Janu-
ary 2008, case no. 2007-11-03, p. 25.4, emphasis added.

8 Judgment of the Constitutional Court of the Republic of Latvia, 7 April
2009, case no. 2008-35-01, p. 17.

9 Art. 2 TEU.
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cannot be regarded, to state matters cautiously, as light years
away from that common constitutional culture. Rather, a clearly
understood, open attitude to EU law should in the medium and
long term give rise, as a principle, to basic convergence between
the constitutional identity of the Union and that of each of the
Member States.”*?

At the end of the day, it is probably not so much a question of
the values that we share whose core elements have been agreed
on, but about the who and the how, as European societies con-
tinue to evolve and converge in their value systems. It is here
that a logical continuation of my argument appears in that also
constitutional courts have a competence in delimiting Europe-
an identity. In other words, you can approach the function of the
constitutional courts in identifying and protecting the constitu-
tional identity of a given society as something to separate this
society from the common EU legal space or to the contrary - as
something necessary and contributing to the common EU legal
space. I argue that within the constitutional pluralist vision of the
world and the world order one should find ways to accommodate
and streamline all the legitimate authority claims with regards to
common European constitutional culture.

National constitutional courts and the Court of Justice
as the definers of the limits of identities

Within the common European legal space there are zones
that are submitted to the exclusive authority of the Court of Jus-
tice and zones that are subject to exclusive authority of the con-
stitutional courts. Most of the time, this has not generated any
particular problems. However, in a more dynamic world with
many more challenges that require a joint action, questions of
who has the ultimate authority will arise more often. Further-
more, the outer limits of the areas of exclusive authority develop
and change and the question how to determine these areas of
possible overlap are arising more and more often. It seems natu-

10 Opinion of Advocate General Pedro Cruz Villallon in the case C-62/14
Peter Gauweiler, delivered on 14 January 2015, para 61; emphasis added.
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ral that this role should be played by both the national constitu-
tional courts and the Court of Justice.

It has been stated that national constitutional courts “are
authorized to guard the inviolability of those national consti-
tutional principles that are constitutive for democracy and
the rule of law in the individual Member States”.!! At the same
time, it should not be disputed that the main task of the Court
of Justice is that of “securing uniform interpretation of EU law
..., thereby serving to ensure its consistency, its full effect and
its autonomy as well as, ultimately, the particular nature of the
law established by the Treaties”.'? In order to enable the Court
of Justice to fulfil its role as the ultimate guardian of the con-
sistency of the EU law, the domestic courts should not be in the
position to question the need and occasionally the obligation to
refer preliminary questions to the Court of Justice by applying
Article 267 of the TFEU.®

With a view to this understanding of the functioning of na-
tional law and the EU law, it is typically argued that the national
constitutional courts and the Court of Justice guard the borders
of the zones of exclusive decision-making power and these bor-
ders coincide with identities of the Member States and the EU.
In other words, the outer limit of the competence of the Court of
Justice is the national identity of the Member States, while the
limits of the discretion of the domestic courts are marked by the
identity of the EU. Nevertheless, if it is accepted that national
laws together with the EU law form and contribute to the Euro-
pean pluralist constitutional fabric then the ‘border discourse’ is
not really the main paradigm.

1], Habermas, Op. cit,, p. 341.

12 CJUE, 18. 12. 2014, Opinion 2/13, p. 176.

13 On the approach of the Constitutional Court of the Republic of Latvia,
see the judgment of the Constitutional Court of the Republic of Latvia of
13 October 2015 in the case no. 2014-36-01, p. 14.
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CAN CONSTITUTIONAL COURTS DELIMIT EUROPEAN IDENTITY?

Conclusion - sincere cooperation (seen as a two-way
street) as the way to resolve conflicts

This brings me to my final premise for the paper. Conflicts
between national constitutional courts and the Court of Justice,
be they seeming or real, have in fact been very few in numbers;
however, they are being still conceived in terms of possible in-
cursions by one of the partners in the identity of the other one.
Such a conception represents a competing world view also with-
in the context of the EU. To the extent that we have not moved
away from the view that the constitutional courts have the ex-
clusive competence to guard the constitutional legal order and
the Court of Justice has the exclusive competence to guard the
unity of the EU legal order, we will continue the discourse that
we have known for last 15 or 20 years, namely that of compet-
ing authority. Since 2004 there have been some successful steps
taken towards the new paradigm of constitutional pluralist view
but there have also been failures. It is true that older EU mem-
ber states have had more time to reflect on the changed concept
of state sovereignty while the more recent member States have
had relatively little time for that and that aspect, too, generates
difficulties.*

The tool for avoiding and resolving such conflicts is the prin-
ciple of sincere cooperation laid down in Article 4(3) TEU. How-
ever, for this tool to be used effectively the cooperation has to
actually be cooperation and it has to be actually sincere. The
cooperation as a two-way street means that the constitutional
courts too should see their arguments and reasoning reflected in
the arguments of the Court of Justice. Pluralist outlook requires
to reconsider the methodology of the judgments of the Court of
Justice. I would suggest that the next step is to find the ways and
means to show that not only national courts apply and are in-
spired by the EU law, as interpreted by the EU courts, but also
that the EU courts are influenced by consensus emerging at the
level of constitutional adjudication across Europe. The compar-
ative law research is important for the work of the Court of Jus-

1* More on this point, see A. Albi, EU Enlargement and the Constitutions of
Central and Eastern Europe, Cambridge University, Cambridge, 2005.
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tice. Comparative constitutional law especially in cases raising is-
sues under the Fundamental Rights Charter could be made more
prominently part of the work of the Court of Justice in order to
build further the sincere cooperation principle.

The national constitutional courts and the Court of Justice
would contribute jointly to building European identity if the co-
operation as a two-way street.!® In a truly common legal space of
the EU and its Member States the key is good faith, good inten-
tions and the degree of synergies inspired by all stake-holders.

15 Speech “The Role of the Constitutional Court in the Globalised World:
New Challenges, Old Virtues?” by judge Matej Accetto of the Constitutional
Court of the Republic of Slovenia at the bilateral meeting of the judges of the
Constitutional Court of the Republic of Latvia and the judges of the Consti-
tutional Court of the Republic of Slovenia, held in Riga on 3-5 October 2018.



